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Highlights

Briefings on How To Use the Federal Register—For
details on briefings in Washington, D.C., see
announcement in the Reader Aids section at the end of

this issue.

1608  Government Procurement Executive order (Parl
XIII of this issue)

1253  Fair Housing in Federal Programs Executive
order

1251 Federal Advisory Committees Executive order

1249  Temporary Tariff Concessions Presidential
proclamation terminating Proclamation 4600

1552  Child Welfare HHS/HDSO publishes Guidelines
for Development of the State Child Welfare Services
Plan (Part V of this issue)

1275  Child Welfare HHS/Child Support Enforcement
Office provides for continuation of Federal financial
support to State agencies for services to non-
welfare families; effective 10-1-78

1321 Child Welfare HHS/Child Support Enforcement

Office proposes to provide authority to State
agencies to use the Internal Revenue Service to
collect child support for non-welfare families;
comments by 3-9-81

CONTINUED INSIDE
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Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.
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Child Welfare HHS/Child Support Enforcement
Office proposes to withhold advance Federal funds
to State agencies not meeting reporting
requirements; comments by 3-9-81

Medicald HHS/HCFA permits State survey
agencies to request approval of extended plans of
correction for intermediate care facilities for the
mentally retarded for participation in the program:
effective 1-6-81, comments by 3-9-81

Grant Programs—Indians Interior/BIA requests
applications by 2-8-81, from Indian tribes and
organizations for establishment and operation of
Indian child and family service programs

Grant th and Human Services
HHS proposes requirements and procedures
applicable to appeals before Departmental Grant
Appeals Board; comments by 3-9-81 (Part XII of this
issue)

Grant Programs—Emergency Management
FEMA describes training and education assistance
program to States; effective 2-1-81

Food Stamps USDA/FNS establishes procedures
to be used if benefits are reduced, suspended or
cancelled:; effective 1-6-81 (Part II of this issue)

Grant Programs—Agriculture USDA/SEA
announces grants for mission-oriented basic
research in plant sciences and human nutrition (Parl
X of this issue)

Motor Vehicle Pollution EPA establishes CO and
NO, emission standards and waives effective dates
for certain 1981-82 light-duty vehicles (6 documents)
{Part VII of this issue)

Privacy Act Document HUD
Sunshine Act Meetings
Separate Parts of This Issue

Part Il, USDA/FNS

Part lll, EPA

Part IV, Labor/ESA

Part V, HHS/HDSO

Part VI, Commerce/Sec'y
Part VIi, EPA (6 documents)

Part VIIl, ACTION and Peace Corps (2 documents)
Part IX, DOE

Part X, USDA/SEA

Part XI, Interior/BLM

Part XII, HHS :
Part XIll, The President and Trade Representative,
Office of United States (3 documents)
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Tuesday, January 8, 1881
The President Consumer Product Safety Commission
EXECUTIVE ORDERS NOTICES

Federal advisory committees (EO 12258)
Fair housing, Federal programs (EO 12259)
Government procurement (EO 12260)
PROCLAMATIONS

Temporary lariff concessions (Proc. 4812)

EXECUTIVE AGENCIES

ACTION
See also Peace Corps.
RULES

Volunteer discrimination complaint procedure

Agricultural Marketing Service

PROPOSED RULES

Milk marketing orders:
Southern Michigan

Agricultural Stabllization and Conservation
Service

NOTICES

Wheat and barley; 1980 national program acreages
determinations

Agriculture Department

See Agricultural Marketing Service; Agricultural
Stabilization and Conservation Service; Food and
Nutrition Service; Food Safety and Quality Service;
Rural Electrification Administration; Science and
Education Administration: Soil Conservation
Service.

Child Support Enforcement Office

RULES

Federal financial participation; availability and
rale

PROPOSED RULES

State child support agencies: requests for collection
of child support by Secretary of the Treasury

State plan approval and grant procedures;
withholding of advance funds for not reporting

Chrysler Corporation Loan Guarantee Board
NOTICES :

Meetings:

Meetings: Sunshine Act

Commerce Department

See also Foreign-Trade Zones Board; International
Trade Administration.

RULES

Voluntary standards, Federal participation in
development and use; procedures for listing and
delisting voluntary standards bodies and for
voluntary dispute resolution service

Conservation and Solar Energy Office

RULES

Residential energy conservation program; editorial
amendments, clarifications, etc.

1393

1332
1332

1287

1332

1494

1333

1332

1590

1599,
1603

1267

1318

Meetings; Sunshine Act

Defense Department

See also Engineers Corps.

NOTICES

Meetings:
Armed Forces Epidemiological Board
Travel per diem rates; civilian personnel;
changes; correction

Economic Regulatory Administration
PROPOSED RULES
Petroleum allocation and price regulations:
Propane pricing; hearing schedule change
NOTICES
Natural gas; fuel oil displacement certification
applications:
Florida Power & Light Co.

Employment Standards Administration

NOTICES

Minimum wages for Federal and federally-assisted
construction; general wage determination decisions,
modifications, and supersedeas decisions (Ala.,
Ark., Colo., Fla., Ga., Kans., Ky., La., Miss., N.
Mex., Okla., 8.C., Tenn., Tex., Va., and Wyo.)

Energy Department

See also Conservation and Solar Energy Office;
Economic Regulatory Administration; Federal
Energy Regulatory Commission.

NOTICES

International atomic energy agreements; civil uses;
subsequent arrangements:
Australia

Engineers Corps
NOTICES

Environmental statements; availability, etc.:
Rock River, Green Rock, IlL; flood control

Environmental Protection Agency
RULES
Air pollution control, new motor vehicles and
engines:
Carbon monoxide emission standards; light-duty
vehicles, 1982 model year
Nitrogen oxides (NO,) emission standards; light-
duty diesel vehicles, 1981 and 1982 model years
(2 documents)
Air guality implementation plans; preparation,
adoption, and submittal:
Can coating operations; emission limitations:
compliance; correction
PROPOSED RULES
Air pollutants, hazardous; national emission
standards:
Vinyl chloride; test methods; correction
Air pollution; standards of performance for new
stationary sources:
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1317 Graphic arts industry; publication rotogravure Federal Energy Regulatory Commission
printing: correction PROPOSED RULES
Air quality implementation plans; approval and Electric utilities:
promulgation; various States, etc.: 1291 Hydroelectric power projects, small; exemptions
1316 Alabama from licensing requirements
1314 Kentucky NOTICES
1315 Maryland 1393  Meetings; Sunshine Act
1316 Mississippi
Water pollution; effluent guidelines for point source Federal Home Loan Bank Board
categories: NOTICES
1430 Pulp, paper, and paperboard builders' paper and 1394  Meetings; Sunshine Act
board mills; pretreatment standards, and new
“osource performance standards Federal Maritime Commission
é\':;iﬁzil}lllon control, new motor vehicles and Prac:ce and procedure:
1591 Carbon monoxide emission standards, light-duty 1276 L’a?e(:;: g:f irlé:l;‘tsl:::/‘?lvx:gea;;ai:gment
vehicles; 1982 model year; applications for ”mgm / P P
waiver of effective date Complaints filed:
1600, Nitrogen oxides (NO,) emission standards, 1337 Newark Truck International
1604 diesel-powered light-duty vehicles and engines; 1337 Waipuna Trading Co., Inc.
1081-1982 model years; applications for waiver (2 Energy and environmental statements; availability,
documents) Y
;)\rlorrnggl;tt)i’olr plemanitice pheus; SpprOveLind 1337 Board of Commissioners of Port of New Orleans
> i , Inc.; lease
1334, Prevention of significant air quality deterioration :;gegl:g;tl!inaled CHEbhear RES RO inc
1335 Mt(a::!;ng;s permit approvals (3 documents) Freight forwarder licenses:
; 1337 Expert F rding, Inc.
1333 Science Advisory Board e o
Toxic and hazardous substances control:
1333 Premanufacture notices review period Federal Reserve System
suspensions NOTHES -
1338  Federal Reserve Bank services; fee schedules and
Envi ity L pricing principles
s i Fiscal Service
Environmental statements; availability, etc.: X
1354 Eagle Ranch. Bernalillo County, N. Mex. et al. s Ty comipanlos Scc b I Eadey] bonde:
1354 Unsafe building demolition and seal-up project, y ’
New York, N.Y.
Food and Drug Administration
RULES
m Comnumications Commission Animal drugs, feeds, and related products:
1335 Common carrier public mobile services; 1260 Dichlorgphene and toluene capsules; sponsor
e 3 ' name change
:{p P l:_ﬁf"o"? a.ccapled for filing 1259 Diethylcarbamazine chewable tablets
1336 %’ hgs. el:" e 1261 Nitrofurazone-nifuroxime-diperodon
Meerl‘iln;?. s hydrochloride ear solution; sponsor name
Ak ! : . Drug labeling:
1337 Marine Services Radio Technical Commission 1259 Prescription drug products; patient package
inserts requirements; correction
Federal Emergency Management Agency PROPOSED RULES
RULES Human drugs:
Flood elevation determinations: 1298 Antibiotic drugs; standard response line
1275 Pennsylvania; correction concentrations; capreomycin, cycloserine,
Flood insurance; special hazard areas: gramicidin, and troleandomycin; correction
1274 Montana et al. NOTICES of
1273  Flood insurance program; land management use 1348  Shellfish, fresh and fresh frozen; memor ""d“rm 7
criteria; shallow flooding zones undgrs!andmg wit.h New Zealand Ministry o
Preparedness: Agriculture and Fisheries
1270 State assistance programs, training and
education in comprehensive emergency Food and Nutrition Service
management; implementation RULES
PROPOSED RULES Food stamp program:
Flood elevation determinations: 1422 Allotments: cancellation or reduction procedures.
1319 Pennsylvania; correction final regulations
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1286

1394

1330

1348

1348
1348

1261

1644

1268

1356

Food Safety and Quality Service

RULES

Fruits and végetables, etc.: increase in fees and
charges in destination markets; correction
Meat and poultry inspection, mandatory:

Hams and pork shoulders; country, country style,

and dry cured: identity standards; partial stay
Inspection service rate increase; correction

Plants and dairy products; grading and inspection:
Dry whey standards; definitions of “whey" and
“dry whey"

PROPOSED RULES

Meat and poultry inspection, mandatory:
Fumaric acid; use as cure accelerator in cured
comminuted products

Foreign Claims Settlement Commission
NOTICES
Meetings: Sunshine Act

Foreign-Trade Zones Board
NOTICES
Applications, etc.:

Florida

General Accounting Office

NOTICES

Regulatory reports review; proposals, approvals,
violations, etc. (FMC)

General Services Administration
NOTICES

Committees; establishment, renewals, terminations,

elc.:
National Archives Advisory Council
Qualifications Review Panel for the Position of
Director, Gerald R. Ford Library

Government National Mortgage Association
RULES
Attorneys-in-fact, list

Health and Human Services Department
See also Child Support Enforcement Office; Food
and Drug Administration; Health Care Financing
Administration; Human Development Services
Office: National Institutes of Health; Public Health
Service.
PROPOSED RULES
Grants, administration:

Appeals board procedures

Health Care Financing Administration

RULES

Medicaid:
Intermediate care facilities for the mentally
retarded; plans of correction; final rule and
request for comments

Heritage Conservation and Recreation Service
NOTICES

Historic Places National Register; pending
nominations:
Massachusetts and Vermont

1352

1552

1298

1355

1258

1323
1324

1360~
1362

1358

1359

1358
1358

1302

1377
1373

Housing and Urban Development Department
See also Environmental Quality Office, Housing
and Urban Development Department; Government
National Mortgage Association

NOTICES

Privacy Act; systems of records

Human Development Services Office
NOTICES

State child welfare services plans; final
development guidelines

Indian Affairs Bureau

PROPOSED RULES

Business practices on Indian reservations; adoption
of consumer protection statutes of States

NOTICES

Indian Child Welfare Act; grant fund distribution
formula

Interior Department

See Heritage Conservation and Recreation Service;
Indian Affairs Bureau; Land Management Bureau;
National Park Service; Surface Mining Reclamation
and Enforcement Office.

International Trade Administration

RULES

Export licensing:
Foreign policy control expansion; compulters
exported to governmen! consignees in South
Africa and Namibia; interim

Interstate Commerce Commission
PROPOSED RULES
Accounts, uniform system:
Business entertainment expenses
Tariffs and schedules:
Railroads; reduction of notice period for filing
rates
NOTICES
Motor carriers:
Permanent authority applications (3 documents)

Petitions filed:
Southern Railway Co.; exemption for contract
tariff
Railroad freight rates and charges; various States,
elc.:
Alaska
Railroad services abandonment:
Burlington Northern Inc.
Chicago & North Western Transportation Co.

Justice Department

PROPOSED RULES

Personal privacy; guidelines on methods of
obtaining documentary materials held by third
parties

Labor Department
See also Employment Standards Administration;
Mine Safety and Health Administration; Pension
and Welfare Benefit Programs Office.
NOTICES
Adjustment assistance:

A. O. Smith Corp.

Anaconda Copper Co.
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1373 Baker Engineering Corp. el al. Nuclear Regulatory Commission
1374 Budd Co. etal. | NOTICES
1377 Gene Bell Chevrolet, Inc. Meetings:
1375 Cener:l Motors (llorp. 1379, Reactor Safeguards Advisory Committee (4
1376 Hawthorne Metal Products 1380 documents)
1376 Hoover Universal, Inc. 1394  Meetings; Sunshine Act
1376 Park-Ohio Industries, Inc.
1377 Uniroyal, Inc. ::::: Corps
1373 C or price index, all it ; LS. cit
i A R SHLATEINES 1613  Volunteer discrimination complaint procedure (2
Land Management Bureau documents)
RULES
Resource management: :::l:slon and Welfare Benefit Programs Office
1634 Exchanges: general procedures Fiduciary responsibility:
1266 Plan assets outside jurisdiction of U.S. distric!
r:;::g:mem and Budget Office courts, maintenance of indicia of ownership
1380 Internal control systems of Federal agencies; Reporting and dlsc.losure requlremenla:' -
. 3T 1265 Short plan years: deferral of accountant’s
proposed circular; inquiry Xy
examination and report
Mine Safety and Health Administration 1261 Slmpll‘ﬁed employee pensions; alternative
compliance method
NS it MG o PROPOSED RULES
P""";’“? for RO atory salety standan Reporting and disclosure requirements:
- m?lf“ icalnons_.l 1304 Employee benefit plans; summary annual report
1372 enneco Oi furnished particiants and beneficiaries
NOTICES
romlmum Wage Study Commission Employee benefit plans: prohibited transaction
TICES exemptions:
1378  Meetings 1372 Keebler Co.
National Institutes of Health Personnel Management Office
NOTICES PROPOSED RULES
Meetings: 1278  Actions in the interest of employee
1351 Dental Research National Advisory Council
1351 National Library of Medicine: Board of Regents Public Health Service
PROPOSED RULES
National Park Service Indian health:
PROPOSED RULES 1318 Penobscot Reservation, Maine; redesignation of
Special regulations contract health service area
1312 Bighorn Canton National Recreation Area, Mont,
and Wyo.; snowmobile regulations Rural Electrification Administration
1313 Delaware Water Gap National Recreation Area, NOTICES
N.]J. and Pa.; snowmobile route designations Environmental statements; availabilty, elc.:
NOTICES 1328 KBR Rural Public Power District
Environmental statements; availability, etc.: : Loan guarantees, proposed:
1357 Clapilol Rﬁef National Park general management 1328 Wolverine Electric Cooperative, Inc.
plan, Uta :
1356 Golden Gate National Recreation Area, Calif. Science and Education Administration
general management plan NOTICES
1356 Jackson's Ferry Substations, Va.; construction of Crants; availability, etc.
a 765-kV transmission line by Appalachian 1628 Plant biology and human nutrition basic research
Power Co.; extension of time program for 1981 FY
1356 Sequoia and Kings Canyon National Parks, Calif; Meetings:
Mineral King comprehensive management plan 1329 Agricultural Research and Extension Users
Meetings: National Advisory Board
1357 Mormon Pioneer National Historic Trail
Advisory Council Securities and Exchange Commission
1357 Upper Delaware Citizens Advisory Council PROPOSED RULES
Financial statements: 3
Northern Mariana Islands Commission on Federal 1288 Annual reports to security holders; elimination ol
Laws separate reports of other accountants; proxy of
NOTICES information statement requirements (Regulation
1378  Meetings S-X)
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Hearings, etc.:

Almerican Birthright Trust Management, Inc., et

al.

Columbia Gas System, Inc., et al.

General Public Utilities Corp.

Jersey Central Power & Light Co,

Metropolitan Edison Co.

Pennsylvania Electric Co.

Self-regulatory organizations; proposed rule
changes:

Midwest Clearing Corp.

Philadelphia Stock Exchange, Inc.
Self-regulatory organizations; unlisted trading
privileges:

Boston Stock Exchange, Inc.

Small Business Administration
NOTICES
Applications, etc.:
Asian American Capital Corp.
Housing Capital Corp.

Watershed planning assistance; authorization to
local organizations:
North Carolina

Surface Mining Reclamation and Enforcement
Office

PROPOSED RULES
Permanent program submission; various States:
Alabama
Indiana; extension of time
Tennessee
West Virginia

Textile Agreements Implementation Committee
NOTICES
Cotton textiles:

Singapore

Trade Representative, Office of United States
NOTICES
Government Procurement Agreement:
Agency responsibilities and authority
Participating countries, application, and waiver
of discriminatory purchasing requirements
Import quotas:
Color television receivers from Korea
Unfair trade practices, petitions, etc.:
Associated Tobacco Manufacturers; U.S. exports
of pipe tobacco to Japan; termination
Cigar Association of America, Inc.; U.S. exports
of cigars to Japan; termination

Treasury Department
See also Fiscal Service.
NOTICES

Boycotts, international:
Countries requiring cooperation:; list

Veterans Administration

NOTICES

Environmental statements; availability, etc.:
Battle Creek. Mich.: Keiper Building purchase
Florida: proposed National Cemetery
Spokane, Wash.; 60-bed nursing home care unit

——

MEETI

1329

NGS ANNOUNCED IN THIS ISSUE

AGRICULTURE DEPARTMENT

Science and Education Administration—
National Agricultural Research and Extension
Users Advisory Board, Special Committee,
Washington, D.C., 1-16-81

CHRYSLER CORPORATION LOAN GUARANTY BOARD
Meeting, Washington, D.C., 1-6-81

DEFENSE DEPARTMENT
Armed Forces Epidemiological Board, Bethesda,
Md,, 2-5 and 2-6-81

ENERGY DEPARTMENT

Federal Energy Regulatory Commission— :
Small hydroelectric power projects, Washington,
D.C., 1-21-81; Boston, Mass., 1-23-81; Denver,
Colo., 1-27-81; San Francisco, Calif., 1-29-81

ENVIRONMENTAL PROTECTION AGENCY
Science Advisory Board, Research Outlook Review
Subcommittee, Washington, D.C., 1-22-81

FEDERAL COMMUNICATIONS COMMISSION
Marine Services Radio Technical Commission,
Washington, D.C., 1-21-81

HEALTH AND HUMAN SERVICES DEPARTMENT
National Institutes of Health—

National Advisory Dental Research Council,
Bethesda, Md., 1-29 and 1-30-81

National Library of Medicine, Board of Regents,
Bethesda, Md.

—Full board meeting, 1-29 and 1-30-81
—Extramural Programs Subcommittee, 1-28-81
—Lister Hill Center and National Medical
Audiovisual Center Subcommittee, 1-28-81

INTERIOR DEPARTMENT

National Park Service—

Mormon Pioneer National Historic Trail Advisory
Council, Salt Lake City, Utah, 1-19-81

Upper Delaware Citizens Advisory Council,
Narrowsburg, N.Y., 1-23-81

MINIMUM WAGE STUDY COMMISSION
Meetings, Washington, D.C., 1-6 and 1-7, 1-12
through 1-16-81

NORTHERN MARIANA ISLANDS COMMISSION ON
FEDERAL LAWS
Meetings, Washington, D.C., 1-12-81
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NUCLEAR REGULATORY COMMISSION

1379  Reactor Safeguards Advisory Committee, AC/DC
Power Systems Reliability Subcommittee,
Washington, D.C., 1-22-81

1380 Reactor Safeguards Advisory Committee,
Advanced Reactor Subcommittee, Chicago, Il
1-20 and 1-21-81

1379  Reactor Safeguards Advisory Committee, Electrical
Power Systems Subcommittee, Washington, D.C.,
1-23-81

1379  Reactor Safeguards Advisory Committee,
Emergency Core Cooling Systems Subcommittee,
Albuquerque, N. Mex., 1-14 and 1-15-81

TRANSPORTATION DEPARTMENT

Federal Railroad Administration—

Minority Business Resource Center Advisory
Committee, Washington, D.C., 1-15-81

HEARINGS

ENERGY DEPARTMENT

Federal Energy Regulatory Commission—
1291  Small hydroelectric power projects, 1~21, 1-23,

1-27, and 1-29-81

RESCHEDULED HEARING

ENERGY DEPARTMENT
Economic Regulatory Administration—

1287  Propane pricing regulations, 1-7-81 changed to
1-28-81

CONSUMER SUBJECT LISTING

The following items have been identified by the
issuing agency as documents of particular
consumer interest. This listing highlights the broad
subject area of consumer interest followed by the
specific subject matter of the document, issuing
agency, and document category.

CHILD SUPPORT
1275 Continuation of Federal financial participation
for child support enforcement services for non-
welfare families; Child Support Enforcement
Office; Rules.
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CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in
ihe Reader Aids section at the end of this issue.
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715
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1040,
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319....
350....
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355....

362....

2520 (2 documents)

Rules:
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86 (3 documents).............

Proposed Rules:
52 (4 documents)
60

, 1313

. 1267
1590,
1589, 1603

1314-1316
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Presidential Documents

Title 3—

The President

Proclamation 4812 of December 31, 1980

Proclamation To Terminate Proclamation No. 4600 of
September 21, 1978, Implementing Certain Temporary Tariff
Concessions

By the President of the United States of America

A Proclamation

1. On July 26, 1978, the President, pursuant to his authority in section 101(a) of
the Trade Act of 1974 (Trade Act) (19 U.S.C. 2111(a)), entered into a temporary
trade agreement with India. This agreement provided for temporary modifica-
tions in the rates of duty for certain products to be implemented in stages. The
agreement further provided for its termination upon initial implementation of
an overall agreement on tariffs pursuant to the Multilateral Trade Negotiations
(MTN).

2. On September 21, 1978, the President issued Proclamation No. 4600 imple-
menting the July 26 temporary trade agreement, which proclamation modified
the Tariff Schedules of the United States (TSUS) by inserting the necessary
rates of duty in the appendix thereto and provided for further staged reduc-
tions of such rates.

3. On January 1, 1980, the United States, by Proclamation No. 4707, of
December 11, 1979, initially implemented its overall agreement on tariffs
reached during the MTN as provided in Schedule XX to the Geneva (1979)
Protocol to the General Agreement on Tariffs and Trade. Pursuant to section
125(e) of the Trade Act (19 U.S.C. 2135(e)), the tariff concessions granted in the
temporary agreement have continued in force for a one-year period which will
terminate at the close of December 31, 1980.

4. After complying with the requirements of section 125(f) of the Trade Act (19
U.S.C. 2135(f)), I have decided to terminate Proclamation No. 4600, pursuant to
the authority of section 125(b) of the Trade Act (19 U.S.C. 2135(b)), effective
January 1, 1981,

NOW, THEREFORE, I, [IMMY CARTER, President of the United States of
America, acting under the authority vested in me by the Constitution and the
statutes of the United States, including Title I and section 604 of the Trade Act
(19 U.S.C. 2483), do proclaim that:

(1) Proclamation No. 4600, identified in the second recital of this proclamation,
is terminated at the close of December 31, 1980.

(2) Part 2C of the Appendix to the Tariff Schedules of the United States
(TSUS) is deleted, with the result that articles presently subject to the column
1 rates of duty provided in part 2C of the Appendix to the TSUS shall be
subject to the rates of duty established for such articles in schedules 1-7 of the
TSUS by Proclamation No. 4707 of December 11, 1979. These rates shall apply
with respect to articles entered, or withdrawn from warehouse for consump-
tion, on or after January 1, 1981.
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IN WITNESS WHEREOF, I have hereunto set my hand this thirty-first day of
December, in the year of our Lord nineteen hundred and eighty, and of the
Independence of the United States of America the two hundred and fifth.

[FR Doc. 81-473
Filed 1-2-81: 3:07 pm|
Billing code 3185-01-M
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Presidential Documents

Executive Order 12258 of December 31, 1980

Continuance of Certain Federal Advisory Committees

By the authority vested in me as President by the Constitution and statutes of
the United States of America, and in accordance with the provisions of the
Federal Advisory Committee Act, as amended (5 U.S.C. App. 1), it is hereby
ordered as follows:

1-101. Each advisory committee listed below is continued until December 31,
1982,

(a) Committee for the Preservation of the White House; Executive Order No.
11145, as amended (Department of the Interior).

(b) President’'s Commission on White House Fellowships; Executive Order No.
11183, as amended (Office of Personnel Management).

(c) President's Committee on the National Medal of Science; Executive Order
No. 11287, as amended (National Science Foundation).

(d) President's Council on Physical Fitness and Sports; Executive Order No.
11562, as amended (Department of Health and Human Services).

(e) President’s Committee on Mental Retardation; Executive Order No. 11776
(Department of Health and Human Services).

(f) Presidential Advisory Board on Ambassadorial Appointments; Executive
Order No. 11970 (Department of State).

(8) Committee on Selection of Federal Judicial Officers; Executive Order No.
11992 (Department of Justice).

(h) President’s Advisory Committee for Women; Executive Order No. 12050
(Department of Labor).

(i) United States Circuit Judge Nominating Commission; Executive Order No.
12059, as amended (Department of Justice).

(j) United States Tax Court Nominating Commission; Executive Order No.
12064 (Department of Treasury).

(k) Judicial Nominating Commission for the District of Puerto Rico: Executive
Order No. 12084 (Department of Justice).

(1) President’s Export Council; Executive Order No. 12131 (Department of
Commerce).

(m) Peace Corps Advisory Council; Executive Order No. 12137 (Peace Corps).

(n} Advisory Committee on Small and Minority Business Ownership: Execu-
tive Crder No. 12190 (Small Business Administration).

(0) Federal Advisory Council on Occupational Safety and Health: Executive
Order No. 12195 (Department of Labor).

(p) President’s Committee on the International Labor Organization; Executive
Order No. 12216 (Department of Labor).

1-102. Notwithstanding the provisions of any other Executive order, the
functions of the President under the Federal Advisory Committee Act which
are applicable to the committees listed in Section 1-101 of this Order, except
that of reporting annually to Congress, shall be performed by the head of the
department or agency designated after each committee, in accordance with
guidelines and procedures established by the Administrator of General Serv-
ices.
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[FR Dac. 81474
Filed 1-2-81; 3:08 pm)|
Billing code 3195-01-M

1-103. The following Executive Orders, that established committees which
have terminated or whose work is completed, are revoked:

(a) Executive Order No. 12022, as amended, establishing the National Commis-
sion for the Review of Antitrust Laws and Procedures.

(b) Executive Order No. 12054, as amended, establishing the President's
Commission on Foreign Language and International Studies.

(c) Executive Order No, 12061, as amended, establishing the Small Business
Conference Commission.

(d) Executive Order No. 12063, establishing the United States Court of Military
Appeals Nominating Commission.

(e) Executive Order No. 12078, as amended, establishing the President's
Commission on World Hunger.

(f) Executive Order No. 12093, as amended, establishing the President’s Com
mission on the Holocaust.

(g) Executive Order No. 12103, as amended, establishing the President's
Commission on the Coal Industry.

(h) Executive Order No. 12130, establishing the President's Commission on the
Accident at Three Mile Island.

(i) Executive Order No. 12157, establishing the President’'s Management! Im-
provement Council.

(j) Executive Order No. 12195, establishing the the President’s Commission o
United States-Liberian Relations.

1-104. Executive Order No. 12110 is superseded.
1-105. This Order shall be effective December 31, 1980.

@;é’/._

THE WHITE HOUSE,
December 31, 1980.
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Executive Order 12259 of December 31, 1980

Leadership and Coordination of Fair Housing in Federal Pro-
grams

By the authority vested in me as President by the Constitution of the United
States of America, and in order to provide under the leadership of the
Secretary of Housing and Urban Development, in accordance with Section 808
of the Act of April 11, 1968, as amended (sometimes referred to as the Federal
Fair Housing Act or as Title VIII of the Civil Rights Act of 1968), 42 U.S.C.
3608, for the administration of all Federal programs and activities relating to
housing and urban development in a manner affirmatively to further fair
housing throughout the United States, it is hereby ordered as follows:

1-1. Administration of Programs and Activities Relating to Housing and Urban
Development.

1-101. All programs and activities of Executive agencies, including agencies
which exercise regulatory responsibility, relating to housing and urban devel-
opment shall be administered in a manner affirmatively to further fair housing.

1-2. Responsibilities of Executive Agencies.

1-201. The authority and responsibility for administering the Federal Fair
Housing Act is vested in the Secretary of Housing and Urban Development.

1-202. The head of each Executive agency is responsible for ensuring that its
programs and activities relating to housing and urban development are admin-
istered in a manner affirmatively to further the goal of fair housing as required
by Section 808 of the Act of April 11, 1968, as amended (Title VIII of the Civil
Rights Act of 1968), and for cooperating with the Secretary of Housing and
Urban Development who shall be responsible for exercising leadership in
furthering the purposes of the Act. As used in this Order, the terms “programs
and activities" include programs and activities operated, administered or
undertaken by the Federal government; grants; loans; contracts; insurance;
guarantees; and Federal supervision or exercise of regulatory responsibility.

1-203. In carrying out the responsibilities in this Order the head of each
Executive agency shall take appropriate steps to require that all persons or
other entities who are applicants for, or participants in, or who are supervised
or regulated under, agency programs and activities relating to housing and
urban development comply with this Order.

1-3. Specific Responsibilities.

1-301. In implementing the responsibilities under Section 1-2 the Secretary of
Housing and Urban Development shall:

(a) Develop guidelines for determining the categories of programs and activi-
ties relating to housing and urban development which are operated, adminis-
tered, undertaken, controlled or regulated by Executive agencies.

(b) Promulgate regulations regarding programs and activities of Executive
agencies related to housing and urban development which shall:

(1) describe an institutionalized method for analyzing the impact of housing
and urban development programs and activities in promoting the goal of fair
housing;
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(2) describe the responsibilities and obligations in assuring that programs and
activities are administered and executed in a manner affirmatively to further
fair housing; and

(3) describe the responsibilities and obligations of applicants, participants and
other persons and entities involved in housing and urban development pro-
grams and activities affirmatively to further the goal of fair housing.

(c) Coordinate Executive agency implementation of the requirements of this
Order and issue standards and procedures regarding the administration of
programs and activities relating to housing and urban development in &
manner affirmatively to further fair housing.

1-302. Upon publication of guidelines by the Secretary of Housing and Urban
Development under Section 1-301(a), each Executive agency shall provide the
Secretary with a description of all programs and activities relating to housing
and urban development within its jurisdiction.

1-303. Within 180 days of the publication of final regulations by the Secretary
of Housing and Urban Development under Section 1-301(a) the head of each
Executive agency shall publish proposed regulations providing for the admin-
istration of programs and activities relating to housing and urban development
in a manner affirmatively to further fair housing, consistent with the Secretary
of Housing and Urban Development regulations, and with the standards and
procedures issued pursuant to Section 1-301(c). As soon as practicable, each
Executive agency shall issue its final regulations. All Executive agencies shall
formally submit all such proposed and final regulations, and any related
issuances or standards to the Secretary of Housing and Urban Development at
least 30 days prior to public announcement.

1-304. The Secretary of Housing and Urban Development shall review regula-
tions, standards and actions under Sections 1-302 and 1-303 to ensure con-
formity with the purposes of the Federal Fair Housing Act and consistency
among the operations of the various Executive agencies and shall make any
comments with respect thereto on a timely basis.

1-305. In addition to the regulations and guidelines described in Section 1-301,
the Secretary of Housing and Urban Development shall implement the Secre-
tary's authority and responsibility for administering the Federal Fair Housing
Act by promulgating regulations describing the nature and scope of coverage
and the conduct prohibited.

1-4. Cooperative Efforts.

1-401. The Secretary of Housing and Urban Development shall:

(a) Cooperate with, and render assistance to, the heads of all Executive
agencies in the formulation of policies and procedures to implement this Order
and to provide information and guidance on the affirmative administration of
programs and activities relating to housing and urban development and the
protection of rights accorded persons by the Federal Fair Housing Act; and

(b) initiate cooperative efforts, including the development of memoranda of
understanding between Executive agencies designed to provide for consulta-
tion and the coordination of Federal efforts to further fair housing through the
affirmative administration of programs and activities relating to housing and
urban development.

1-402. In connection with carrying out functions under this Order the Secre-
tary of Housing and Urban Development is authorized to request from any
Executive agency such information and assistance deemed necessary. Each
agency shall, to the extent permitted by law, furnish such information and
assistance to the Secretary.

1-5. Administrative Enforcement.

1-501. Each Executive agency shall be responsible for enforcement of this
Order and, to the extent permitted by law, shall cooperate and provide
records, data and documentation in connection with any other agencys
investigation of compliance with provisions of this Order.
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1-502. If any Executive agency concludes that any person or entity (including
any State or local public agency) applying for or participating in, or supervised
or regulated under, a program or activity relating to housing and urban
development has not complied with this Order or any applicable rule, regula-
tion or procedure issued or adopted pursuant to this Order, it shall endeavor
to end and remedy such violation by informal means. including conference,
conciliation and persuasion. An Executive agency need not pursue informal
resolution of matters where similar efforts made by another Executive agency
have been unsuccessful. In event of failure of such informal means, the
Executive agency, in conformity with rules, regulations, procedures or policies
issued or adopted by it pursuant to Section 1-3 hereof, shall impose such
sanctions as may be authorized by law. To the extent authorized by law, such
sanctions may include:

(a) cancellation or termination of agreements or contracts with such person,
entity, or State or local public agency;

(b) refusal to extend any further aid under any program or activity adminis-
tered by it and affected by this Order until it is satisfied that the affected
person, entity, or State or local public agency will comply with the rules,
regulations, and procedures issued or adopted pursuant to this Order;

(c) refusal to grant supervisory or regulatory approval to such person, entity,
or State or local public agency under any program or activity administered by
it which is affected by this Order or revoke such approval if previously given;

(d) any other action as may be appropriate under its governing laws.

1-503. Findings of any violation under Section 1-502 shall be promptly report-
ed to the Secretary of Housing and Urban Development. The Secretary of
Housing and Urban Development shall forward this information to all other
Executive agencies.

1-504. Any Executive agency shall also consider invoking appropriate sanc-
tions against any person or entity where any other Executive department or
agency has initiated action against that person or entity pursuant to Section 1-
502 of this Order.

“1-505. Each Executive agency shall seek the advice of the Secretary of
Housing and Urban Development in this regard prior to a decision to initiate
actions to invoke sanctions. Each such decision and the reasons therefor, shall
be documented and shall be provided to the Secretary of Housing and Urban
Development in a timely manner.

1-6. General Provisions.

1-601. Nothing in this Order shall limit the authority of the Attorney General
to provide for the coordinated enforcement of nondiscrimination requirements
in Federal assistance programs under Executive Order No. 12250.

1-802. All provisions of regulations, guidelines and procedures proposed to be
issued by Executive agencies pursuant to this Order which implement nondis-
crimination requirements of laws covered by Executive Order No. 12250 shall
be submitted to the Attorney General for review in accordance with that
Executive Order. In addition, the Secretary will consult with the Attorney
General regarding all regulations, guidelines and procedures proposed to be
issued under Sections 1-301, 1-302 and 1-303 of this Order to assure consisten-
cy with coordinated Federal efforts to enforce nondiscrimination requirements
in programs of Federal financial assistance pursuant to Executive Order No.
12250.

1-603. Nothing in this Order shall affect the authority and responsibility of the
Attorney General to commence civil actions in cases involving a pattern or
practice of discrimination or raising an issue of general public importance
under the Federal Fair Housing Act.
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[FR Doc. 81-475
Filed 1-2-81; 3:00 pm)
Billing code 31655-01-M

1-604. (a) Part IV and Sections 501 and 503 of Executive Order No. 11063 are
revoked. The activities and functions of the President's Commission on Equal
Opportunity in Housing described in that Executive Order shall be performed
by the Secretary of Housing and Urban Development.

(b) Sections 101 and 502(a) of Executive Order No. 11063 are revised to app!y
to discrimination because of “race, color, religion (creed), sex or national
origin." All departments and agencies shall revise regulations, guidelines and
procedures issued pursuant to Part II of Executive Order No. 11063 to reflect
this amendment to coverage.

(c) Section 102 of Executive Order No. 11063 is revised by deleting the term
“Housing and Home Finance Agency" and inserting in lieu thereof the term
“Department of Housing and Urban Development."”

1-605. Nothing in this Order shall affect any rquirement imposed under the
Equal Credit Opportunity Act (15 U.S.C. 1691 ef seq.), the Home Mortgage
Disclosure Act (12 U.S.C. 2901 et seq.) or the Community Reinvestment Act (12
U.S.C. 2810 et seq.).

1-7. Report.

1-701. The Secretary of Housing and Urban Development shall submit 1o the
President an annual report commenting on the progress the Department of
Housing and Urban Development and other Executive agencies have made in
carrying out requirements and responsibilities under this Executive Order

ey (2

THE WHITE HOUSE,
December 31, 1980.

Editorial Note: The President's statement of Dec. 31, 1980, on signing Executive Order 12259, is
printed in the Weekly Compilation of Presidential Documents (vol. 17, no. 1).




1257

Rules and Regulations

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
ol which are keyed to and codified in
ine Code of Federal Regulations, which is
published under 50 titles pursuant to 44
USC. 1510,

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Pricos of new books are listed in the
first FEDERAL REGISTER issue of each
month

DEPARTMENT OF AGRICULTURE
Food Safety and Quality Service

7 CFR Part 2851

Increase in Fees and Charges in
Destination Markets

Correction

In FR Doc. 80-39732 appearing on
page 84755 in the issue of Tuesday,
December 23, 1980, on page 84756, first
column, second line of the footnote at
the bottom, “quality” should read
‘quantity”.

BILLING CODE 1505-01-M

7 CFR Part 2858

Grading and Inspection, General
Specifications for Approved Plants
and Standards for Grades of Dairy
Products

AGENCY: Food Safety and Quality
Service, USDA.

ACTION: Final rule.

SUMMARY: This document amends the
definitions of “"Whey" and “Dry Whey"
in the General Specifications for Dairy
Plants Approved for USDA Inspection
and Grading Service. This amendment
will conform the definitions of “Whey”
and “Dry Whey" to those set forth in the
US. Standards for Dry Whey.

EFFECTIVE DATE: January 6, 1981.

FOR FURTHER INFORMATION CONTACT:
Richard W. Webber, Chief, Dairy
Standardization Branch, Poultry and
Dairy Quality Division, Food Safety and
Quality Service, U.S. Department of
Agriculture, Washington, D.C. 20250,
1202) 447-7473. The impacts related to
the change of definitions for "Whey"

and “Dry Whey'" were addressed in the
Final Impact Statement prepared in
conjunction with the final rule for U.S.
Standards for Dry Whey. A copy of this
impact is available on request from the
above-named individual.

SUPPLEMENTARY INFORMATION:
Significance

This final rule has been reviewed
under USDA procedures established in
Secretary's Memorandum 1855, to
implement Executive Order 12044, and
has been classified as “not significant.”

Background

Manufactured dairy products (butter,
dry milks and milk products, and |
cheese) which are covered by U.S. grade
standards must be manufactured in
dairy plants which have been inspected
and found to comply with the criteria
established in 7 CFR 2858, subpart B, to
be eligible for USDA grading service.
Once a plan has been approved,
products may be offered for official
grading.

United States standards are provided
to define a specific product and to
delineate levels of quality for that
product. On April 22, 1980, the final rule
revising the United States Standards for
Dry Whey was published in the Federal
Register (45 FR 26944-26947), In part, the
final rule revised the definitions for
“whey" and “dry whey". This revision
of the definitions created an
inconsistency between two USDA
documents. Therefore, the definitions of
whey and dry whey in the General
Specifications for Dairy Plants
Approved for USDA Inspection and
Grading Service must be amended to
conform to those set forth in the U.S.
Standards for Dry Whey.

It does not appear that any additional
relevant information would be made
available to the Administrator by
allowing opportunity for filing of public
comments in this proceeding. Therefore.
preliminary notice and public
rulemaking procedures are found to be
impracticable and contrary to the public
interest, and good cause is found for
making this document effective less than
30 days after publication in the Federal
Register.

In consideration of the foregoing, 7
CFR Part 2858, Subpart B, § 2858.805(a)
and [b) is revised to read as follows:

§ 2858.805 Meaning of words.

Federal Register
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(a) Whey. “Whey" is the fluid
obtained by separating the coagulum
from milk, cream, and/or skim milk in
cheesemaking. The acidity of the whey
may be adjusted by the addition of safe
and suitable pH adjusting ingredients.
Salt drippings (moisture removed from
cheese curd as a result of salting) shall
not be collected for further processing as
whey.

(b) Dry Whey. “Dry Whey" is the
product resulting from drying fresh whey
which has been pasteurized and to
which nothing has been added as a
preservative. It contains all constituents,
except moisture, in the same relative
proportions as in the whey.

[Secs. 203, 205, 60 Stat. 10687, as amended.
1090, as amended; 7 U.5,C. 1622, 1624)

Done at Washington. D.C,, on: December

29, 1980,

Donald L. Houston,

Administrator, Food Safety and Quality
Service.

[FR Doc. 01-227 Filed 1-2-81; 8:45 am)|

BILLING COOE 3410-DM-M

9 CFR Part 319

Definitions and Standards of Identity
or Composition for “Country,"”
“Country Style” or “Dry Cured" Hams
and Pork Shoulders

AGENCY: Food Safety and Quality
Service, USDA.

ACTION: Notice of stay of effectiveness.

SUMMARY: The Agency has been
judicially enjoined from enforcing
portions of a regulation concerning
"Country," “Country Style,” and "“Dry
Cured” hams and pork shoulders.
EFFECTIVE DATE: January 6, 1981.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Hibbert, Director, Meat
and Poultry Standards and Labeling
Division, Compliance, Food Safety and
Quality Service, U.S. Department of
Agriculture, Washington, D.C. 20250,
(202) 447-6042.

SUPPLEMENTARY INFORMATION: On
January 18, 1977, the Department
promulgated final regulations under the
Federal Meat Inspection Act (21 U.S.C.
601 et seq.) establishing definitions and
standards of identity for meat food
products labeled as “country ham”,
“country style ham", or “dry cured
ham", and “country pork shoulder",
"country style pork shoulder”, or “dry
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cured pork shoulder” (9 CFR 319.106).
These regulations were challenged in
the United States District Court for the
Western District of Tennessee.

On July 21, 1980, the Court entered an
Order declaring that the temperature
and time period provisions contained in
the regulations were not adequately
supported by the record. On November
17, 1980, the Court made final its Order
of July 21, 1980, and enjoined the
Department from enforcing,
implementing or otherwise giving effect
to those portions of the regulations.
Tennessee Valley Hams Inc. v.
Bergland, C.A. 78-1103 (W.D. Tenn.,
1980). 2

Therefore, the Department announces
that the temperature and time period
provisions of 9 CFR 319.106, paragraphs
(c)(5) and (c)(6), have not been in effect
since November 17, 1980, and will not be
enforced pending future Agency action
in the matter. However, ham and pork
shoulders must continue to be prepared
in compliance with all other provisions
of 9 CFR 319.106 in order to be labeled
“country ham,” “country style ham," or
"dry cured ham," and “country pork
shoulder," “country style pork
shoulder," or “dry cured pork shoulder."

Done at Washington, D.C., on December 29,
1960.

Donald L. Houston,

Administrator, Food Safety and Quality
Service.

{FR Doc. #1-229 Filed 1-5-81; 845 am)

BILLING CODE 3410-DM-M

9 CFR Parts 307, 350, 351, 354, 355,
362, and 381

Rate Increase for Inspection Service;
Correction

AGENCY: Food Safety and Quality
Service, USDA.

ACTION: Final rule—correction.

SUMMARY: This documen! corrects a
final rule published on October 3, 1980,
by the Food Safety and Quality Service
(FSQS) increasing the rates for overtime
inspection, identification, certification,
and laboratory services. FSQS
inadvertently failed to include the legal
authority citation for the rulemaking;
therefore, this document adds the
authority citation.

FOR FURTHER INFORMATION CONTACT:
lune P. Blair, Director, Finance Division,
Food Safety and Quality Service, U.S.
Department of Agriculture, Washington,
DC 20250, (202) 447-6653.

SUPPLEMENTARY INFORMATION:
Exemption From Executive Order 12044

This final rule had been reviewed
under USDA procedures established in
Secretary's Memorandum 1955 to
implement Executive Order 12044 and
had been determined to be exempt from
those requirements. Dr, Donald L.
Houston made this determination
because the Executive Order does not
apply to matters relating to Agency
management,

Background

On October 3, 1980, the FSQS
published a final rule in the Federal
Register (45 FR 85520-65521) amending
the Federal meat and poultry inspection
regulations by increasing the fees
relating to overtime and holiday
inspection, identification, certification,
or laboratory services rendered to
operators of official meat or poultry
establishments, importers, or exporters
by the FSQS. These fees were revised to
reflect increased costs associated with
these programs in the upcoming fiscal
year in conformity with the
requirements of the Federal Pay
Comparability Act of 1970.

However, the FSQS inadvertently
failed to include the legal authority
citation for the rule. Therefore, this
document corrects that oversight.

Accordingly, the legal authority
citations for the various sections are as
follows:

1. Section 307.5(a) (9 CFR 307.5(a)):

{41 Stat. 241, 7 U.S.C. 394; 34 Stat, 1264, as
amended, 21 U.S.C, 621; 62 Stat. 334, 21 US.C.
695; 7 CFR 2.15(a), 2.92)

2. Section 350.7(c) (9 CFR 350.7(c)):

{41 Stat. 241, 7 U.S.C. 394; 60 Stat, 1087, as
amended, 7 U.S.C. 1622; 60 Stat. 1080, as
amended, 7 U.S.C. 1824; 34 Stat. 1264, as
amended, 21 U.S.C. 621; 62 Stal. 334, 21 US.C.
695; 7 CFR 2.15(a), 2.92)

3. Sections 351.8, 351.9(a), 354.101(b)
and (c), 355.12, and 362.5(c) (9 CFR 351.8,
351.9(a), 354.101(b) and (c), 355.12, and
362.5(c)):

(60 Stal. 1087, as amended, 7 U.S.C. 1622, 60
Stat. 1090, as amended, 7 U.S.C. 1624; 7 CFR
2.15{a), 2.92)

4. Section 381.38(a) (9 CFR 381.38(a)):
(71 Stat. 447, 448, as amended, 21 U.S.C. 463,
468; 7 CFR 2.15(a), 2.92)

Done at Washington, D.C., on: December
29, 1980.

Donald L. Houston,

Administrator, Food Safety and Quality
Service.

|FR Doc. #1228 Filed 1-2-81: k45 am|

BILLING CODE 3410-DM-M

DEPARTMENT OF COMMERCE
International Trade Administration
15 CFR 385 and 399

Expansion of Foreign Policy Control

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Interim final rule,

SUMMARY: This rule expands foreign
policy controls on computers exported
to government consignees in South
Africa and Namibia, by removing an
existing exception.

DATE: This rule is effective as of January
1, 1981, but may be further revised in
light of any comments received.
Comments must be received by March 9,
1981.

ADDRESS: Written comments (six copies
when possible) should be sent to: Mr.
Richard |. Isadore, Acting Director,
Operations Division, Office of Export
Administration, Room 1617M, U.S.
Department of Commerce, Washington,
D.C. 20230.

FOR FURTHER INFORMATION CONTACT:
Daniel E. Cook, Assistant to the
Director, Policy Planning Division,
Office of Export Administration, U.S.
Departmenti of Commerce, Washington,
D.C. 20230, Telephone: (202) 377-4159.

SUPPLEMENTARY INFORMATION:
Substance of Regulatory Changes: In
accordance with the authority contained
in section 6 of the Export Administration
Act of 1979 (Pub. L. 96-72, 50 U.S.C. app.
2401, et seq.) the Secretary of Commerce
is expanding the existing foreign policy
control on the export of computers to
South African and Namibian
government consignees. The Secretary
of Commerce in consultation with the
Secretary of State has determined that
this expansion of controls will further
significantly the foreign policy of the
United States.

Currently there are foreign policy
controls on computers that exceed
certain performance levels. Effective
January 1, 1980, computers exported to
South African or Namibian governmen!
officials will be subject to foreign policy
controls regardless of their performance
level.

Rulemaking Requirements

Section 13(a) of the Act exemp!s
regulations promulgated under it from
public participation in rulemaking
procedures of the Administrative
Procedure Act. However, because of the
importance of the issues raised by these
regulations and the intent of Congress
set forth in section 13(b) of the Act, they
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are issued in interim form and public
comments are requested. Because they
relate to a foreign affairs function of the
United States, it has been determined
that these regulations are not subject to
Department of Commerce
Administrative Order 218-7 (44 FR 2082,
January 9, 1979) and the International
Trade Administration Administrative
Instruction 1-6 (44 FR 2093, January 9,
1979) which implement Executive Order
12044 (43 FR 12661, March 23, 1978),
“Improving Government Regulations."

The period for submission of
comments will close March 9, 1981. No
comments received after the close of the
comment period will be accepted or
considered by the Department in the
development of final regulations. Public
comments which are accompanied by a
request that part or all of the material be
treated confidentially for whatever
reason, will not be accepted. Such
comments and materials will be
returned to the submitter and will not be
considered.

All public comments on these
regulations will be a matter of public
record and will be available for public
inspection and copying. In the interest of
scouracy and completeness, comments
in written form are preferred. If oral
comments are received, they must be
followed by written memoranda which
will also be a matter of public record.
Communications from agencies of the
United States government or foreign
governments will not be made available
for public inspection.

The public record concerning these

egulations will be maintained in the
international Trade Administration
Freedom of Information Records
[nspection Facility, Room 3012, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW,
Washington, DC 20230. Records in this
facility pertaining to these regulations
may be inspected and copied in
accordance with regulations published
in Part 4 of Title 15 of the Code of
Federal Regulations. Information about
the inspection and copying of records at
the facility may be obtained from Mrs.
Patricia L. Mann, the International
Trade Administration Freedom of
Information Officer, at the above
address or by calling (202) 377-3031.

Accordingly, the Export
Administration Regulations (15 CFR Part
J68 ef seq.) are amended as follows:

PART 385—SPECIAL COUNTRY
POLICIES

Section 385.4(a)(9) is revised to read
as follows:

§385.4 Country Group V.

(a) » - »

(9) A validated license is required for
the export to government consignees of
computers as defined in CCL entry
1565A. Applications for validated
licenses will generally be considered
favorably on a case by case basis for the
export of computers that would not be
used to support the South African policy
of apartheid.

PART 399—COMMODITY CONTROL
LIST AND RELATED MATTERS

§399.1 Commodity control list;
Incorporation by reference.

Footnote 2 to 1565A in Supplement 1
to § 399.1 is revised to read as follows:

* Foreign policy export controls apply only
to computer equipment destined for
government consignees in the Republic of
South Africa and Namibia.

(Secs. 6, and 13, Pub. L. 96-72, 93 Stat. 503, 50
U.S.C. app. 2401 ef seq.: Executive Order
12214, 45 FR 29783 (May 6, 1880); Department
Organization Order 10-3, 45 FR 6141 (January
25, 1980); International Trade Administration
Organization and Function Order 41-1, 45 FR
11862 (February 22, 1880))

Issued in Washington, D.C., on December

31, 1880.

Eric L. Hirschhorn,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 8040851 Filed 12-31-80: 5:00 pm]
BILLING CODE 3510-25-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 203

[Docket No. 79N-0186)
Prescription Drug Products That
Require Patient Inserts;
Cimetidine, Clofibrate, and
Propoxyphene

Correction

In FR Doc. 80-36669, appearing on
page 78514, in the issue of Tuesday,
November 25, 1980, an incorrect
telephone number was given in the
paragraph “FOR FURTHER INFORMATION
CONTACT:". The telephone number now
reading “301-433-4893" should have
read "“301-443-4893".

BILLING CODE 1505-01-M

1259
21 CFR Part 520
Oral Dosage Form New Animal Drugs
Not Subject to Certification;

Diethylcarbamazine Chewable Tablets

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by American
Cyanamid Co., providing for safe and
effective use of diethylcarbamazine
chewable tablets for prevention of
heartworm disease and control of
ascarid infections in dogs.

EFFECTIVE DATE: [anuary 6, 1981.

FOR FURTHER INFORMATION CONTACT:
Bob G. Griffith, Bureau of Veterinary
Medicine (HFV-112), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3430.
SUPPLEMENTARY INFORMATION:
American Cyanamid Co., P.O. Box 400,
Princeton, NJ 08540, filed an NADA
(120-327) providing for use of chewable
tablets containing diethylcarbamazine
equivalent to 60 milligrams of
diethylcarbamizine citrate for dogs for
preventing heartworm disease caused
by Dirofilaria immitis and as an aid in
the control of the ascarid Toxocara
canis. The chewable tablet is similar to
another tablet (nonchewable) that was
reviewed by the National Academy of
Sciences/National Research Council
(NAS/NRC) and published in the
Federal Register of January 8, 1969 (34
FR 275). The NAS/NRC review
concluded, and the agency concurred,
that the drug is effective as an aid in
treating ascarid infections in dogs and
cats when administered at 25 to 50
milligrams per pound of body weight as
a single dose with a repeat dose given
after 10 to 20 days. Another product,
diethylcarbamazine premix, is the
subject of an NAS/NRC review
published in the Federal Register of June
16, 1970 (35 FR 9869). The review
concluded that the drug is probably
effective, and FDA concluded it is
effective, as an aid in the control and
treatment of large roundworm (ascarid)
infections in dogs when given as
directed.

American Cyanamid submitted data
from published literature using other
diethylcarbamazine-containing drugs
and new data from a controlled natural
ascarid infection, a controlled artifical
heartworm infection, and a palatability
study to demonstrate that the new
product is safe, effective, and palatable.
The claim for heartworm disease is
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granted based on the data and
information in the published literature
and the new study submitted. The
agency granted a waiver from the
requirements of 21 CFR 514.111(a)(5)(ii)
for additional studies to provide
substantial evidence of effectiveness.
The claim for ascarid control is
approved on the basis of the NAS/NRC
reviews, the new study submitted, and
the data and information in the
published literature. The application is
therefore approved and the regulations
amended to reflect the approval.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
{formerly the Hearing Clerk’s office)
(HFA-305), Food and Drug
Administration, Rm. 4-82, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The Director, Bureau of Veterinary
Medicine, has carefully considered the
potential environmental effects of this
action and has concluded that the action
will not have a significant impact on the
human environment and that an
environmental impact statement
therefore will not be prepared. The
Director's finding of no significant
impact and the evidence supporting this
finding, contained in a statement of
exemption (21 CFR 25.1(f)(1)(ii)(a)). may
be seen in the Dockets Management
Branch (HFA-305), address above.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))), and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Part 520 is
amended by redesignating § 520.620 as
§ 520.620a, and adding new §§ 520.620
and 520.620b to read as follows:

§520.620 Diethylcarbamazine oral dosage
forms.

§ 520.620a Diethylcarbamazine.

(a) Chemical name. N.N-Diethyl-4-
methyl-1-piperazine carboxamide.

{b) Specifications. Each pound of the
drug contains 30 grams of
diethylcarbamazine (as base).

(c) Sponsor. See No. 010042 in
§ 510.800(c) of this chapter,

(d) Conditions of use. (1) It is
administered to dogs to aid in the
continual control of large roundworms
(Toxocara canis) and to aid in the
prevention of heartworm disease
(Dirofilaria immitis). In those areas

where roundworms are suspected or
known to be a problem, it is added to
the daily diet. In those areas where
heartworms are endemic, it is added to
the daily diet at the beginning of the
mosquito activity and treatment is
continued throughout the mosquito
season and for approximately 1 month
thereafter.

(2) It is administered daily in meal or
moist feeds as follows:

arwmal
pounds

20...
100 ..

(3) Dogs with established heartworm
infections should not receive
diethylcarbamazine until they have been
converted to a negative status.

(4) For use only by or on the order of a
licensed veterinarian.

§ 520.620b Diethylcarbamazine chewable
tablets.

(a) Specifications. Each chewable
tablet contains diethylcarbamazine
equivalent to 60 milligrams of
diethylcarbamazine citrate adsorbed on
an inert resin base.

(b) Sponsor. See No. 010042 in
§ 510.600 of this chapter.

(c) Conditions of use in dogs—{(1)
Amount. 3 milligrams per pound of body
weight daily.

(2) Indications. As an aid in the
control of ascarid infections (7Toxocara
canis) and for the prevention of
heartworm disease (Dirofilaria immitis)
in dogs.

(3) Limitations. Do not use in dogs
that may be harboring heartworms.
Federal law restricts this drug to use by
or on the order of a licensed
velerinarian.

Effective date. This regulation is
effective January 6, 1981.

{Sec, 512{i), 82 Stat. 347 (21 U.S.C. 360b({)))

Dated: December 23, 1980.

Gerald B. Guest,

Acting Director, Bureau of Velerinary
Medicine.

|FR Doc. 81-110 Filed 1-5-81; 8:45 am)]

BILLING CODE 4110-03-M

21 CFR Parts 510 and 520

New Animal Drugs; Change of Sponsor

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) amends the
regulations to reflect a change of
sponsor for a dichlorophene and toluene
capsule product from Tutag
Pharmaceuticals to Reid-Provident
Laboratories, Inc. Tutag
Pharmaceuticals filed a supplement tc
their new animal drug application
(NADA) that provides for this change

EFFECTIVE DATE: January 6, 1981

FOR FURTHER INFORMATION CONTACT:
Bob G. Griffith, Bureau of Veterinary
Medicine (HFV-112), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3430.

SUPPLEMENTARY INFORMATION: Tutag
Laboratories has filed a supplement to
their new animal drug application for
dichlorophene and toluene capsules
(NADA 102-673) stating that as of Apri!
25, 1980 all its rights in the NADA had
been transferred to Reid-Provident
Laboratories, Inc., 25 Fifth St. NW.,
Atlanta, GA 30308,

Under the Bureau of Veterinary
Medicine's proposed policy regarding
supplements to NADA's (December 23,
1977; 42 FR 64367) the intercorporate
transfer of an NADA is a Category |
change that does not require
reevaluation of the safety and
effectiveness data in the parent
application.

The agency has determined pursuan!
to 21 CFR 25.24(d)(1) (proposed
December 11, 1979; 44 FR 71742) thal this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Parts 510 and
520 are amended as follows:

PART 510—NEW ANIMAL DRUGS

1. In Part 510, § 510.600 is amended by
adding a new sponsor alphabetically to
paragraph (c)(1); and numerically to
paragraph(c)(2) to read as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

(c)coo
(1)0..
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DOrug tabeler
Firm name and address code

R Prowdent Laboratories, Inc, 25 Filth St
NW . Atlanta, GA 30308 ... -

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUBJECT
TO CERTIFICATION

§520.580 [Amended]

2. In Part 520, § 520.580(b)(2) is
amended by deleting sponsor number
“000124" and inserting in its place
“000063"",

Effective date. This amendment is
efleclive January 6, 1981,

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i))

Dated: December 29, 1980.

Robert A. Baldwin,

Associate Director for Scientific Evaluation.
(Vi Doc. 801280 Filed 1-5-81; 8:45 am|

BILUNG CODE 4110-03-M

21 CFR Part 524

Ophthalmic and Topical Dosage Form
New Animal Drugs Not Subject to
Certification; Nitrofurazone-
Nifuroxime-Diperodon Hydrochloride
Ear Solution

AGency: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration amends the animal drug
regulations fo reflect the proper sponsor
name for a new animal drug application
providing for use of nitrofurazone-
nifuroxime-diperodon hydrochloride ear
solution for treating dogs.

EFFECTIVE DATE: November 23, 1979,

FOR FURTHER INFORMATION CONTACT:
Robert S, Brigham, Bureau of Veterinary
Medicine (HFV-238), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-6243.
SUPPLEMENTARY INFORMATION: In the
Federal Register of November 23, 1979
(43 FR 67113), the animal drug
regulations were amended to reflect the
change in the two sponsors, Norwich
Pharmacal Co. and Eaton Labs. to
Norwich-Eaton Pharmaceuticals,

Division of Morton-Norwich Products,
Inc, Although the regulations were
amended to reflect this change, the
amendments failed to include a revision
of 21 CFR 524.1580a(b). This document
corrects that omission.

§524.1580a [Amended)

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b{i})) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), § 524.1580a
Nitrofurazone-nifuroxime-diperodon
hydrochloride ear solution is amended
in paragraph (b) by deleting the phrase
“No. 000035" and inserting in its place
“No. 000149",

Effective date. November 23, 1979.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))
Dated: December 29, 1980.

Leon C. Brunk,

Deputy Associate Director for Surveillance

and Compliance.

[FR Doc. #1-281 Filed 1-5-81: 845 am|

BILLING CODE 4110-03-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Government National Mortgage
Association

24 CFR Part 300
[Docket No. R-80-902]

General; List of Attorneys-in-Fact

AGENCY: Department of Housing and
Urban Development.
ACTION: Final rule.

SUMMARY: This amendment updates the
current list of attorneys-in-fact by
amending paragraph (c) of 24 CFR
300.11. These attorneys-in-fact are
authorized to act for the Association by
executing documents in its name in
conjunction with servicing GNMA's
mortgage purchase programs, all as
more fully described in paragraph (a) of
24 CFR 300:11.

EFFECTIVE DATE: March 2, 1981,
ADDRESS: Rules Docket Clerk, Office of
General Counsel, Room 5218,
Department of Housing and Urban
Development, 451 7th Street, S W,
Washington, D.C. 20410.

FOR FURTHER INFORMATION CONTACT:
Mr. William J. Linane, Office of General
Counsel, on (202) 755-71886.
SUPPLEMENTARY INFORMATION: Notice
and public procedure on this
amendment are unnecessary and
impracticable because of the large

volume of legal documents that must be
executed on behalf of the Association.

§300.11. [Amended]

1. Paragraph (c) of § 300.11 is
amended by adding the following names
to the current list of attorneys-in-fact:

[c) - - »
Name and Region

Margaret G. Hitch, Los Angeles,
California

Carmen L Huertas, Los Angeles,
California

Carol King, Los Angeles, California

Floyd McCutcheon, Los Angeles,
California

[Section 308(d) of the National Housing Act.

12 US.C. 1723a(d), and section 7{d) of the

Department of Housing and Urban

Development Act, 42 U.S.C. 3535(d))
Issued at Washington. D.C.. December 22,

1980.

Ronald P. Laurent,

President, Government National Morigage

Association.

[FR Doc. 81-323 Filed 1-5-81: 8:45 am)

BILLING CODE 4210-01-M

DEPARTMENT OF LABOR

Pension and Welfare Benefit
Programs

29 CFR Part 2520

Reporting and Disclosure Under Title |
of the Employee Retirement Income
Security Act of 1974; Final Regulation
Relating to Certain Simplified
Employee Pensions

AGENCY: LS. Department of Labor.
ACTION: Final regulation.

SUMMARY: This document contains a
final regulation that prescribes an
alternative method of compliance with
the reporting and disclosure
requirements of ERISA for certain
simplified employee pensions other than
those created by use of Internal
Revenue Service Form 5305-SEP.

DATES: The effective date of the final
regulation is February 6, 1961.

FOR FURTHER INFORMATION CONTACT:
Charmain B. Gordon, Esq., Plan Benefits
Security Division, Office of the Solicitor,
U.S. Department of Labor, Washington,
D.C. 20210 (202) 523-9593, or Robert
Doyle, Office of Reporting and Plan
Standards, Pension and Welfare Benefit
Programs, U.S. Department of Labor,
Washington, D.C. 20218, (202) 523-8515
(these are not toll free numbers).
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SUPPLEMENTARY INFORMATION: On April
15, 1980, notice was published in the
Federal Register {45 FR 25404) that the
Department was adopting as a
temporary regulation, and was
considering a proposal to adopt as a
final regulation, 28 CFR § 2520.104-49,
under section 110 of the Act. The
regulation prescribed an alternative
method of compliance with the reporting
and disclosure requirements of Part 1 of
Title | of the Act (Part 1) for SEPs other
than those created by use of IRS Form
5305-SEP, except in those cases where
the employer who establishes or
maintains the SEP selects, recommends
or substantially influences its employees
to choose the IRAs into which employer
contributions will be made, and those
IRAs are subject to internal provisions
which prohibit withdrawals of funds by
participants for any period of time.*

e comments were received in
response to the proposal, Upon
consideration of the comments, the
Department has determined to adop! the
regulation in the form set forth herein,

A. Background

On September 25, 1979, the
Department published in the Federal
Register a notice of proposed
rulemaking which described a proposed
alternative method of compliance with
the reporting and disclosure
requirements of Part 1 for SEPs
established by use of IRS Form 5305~
SEP (Model SEPs) (44 FR 55205). Many
of the comments on that proposed
regulation indicated that Model SEPs
were of limited utility to employers and
requested that the Department provide
an alternative method of compliance for
SEPs other than Model SEPs. In the
discussion of those comments in the
preamble to the final regulation
concerning Model SEPs (§ 2520.104-—48
(45 FR 24866, April 11, 1980)), the
Department noted that it believed that
an alternative method of compliance
might be appropriate for SEPs other than
Model SEPs.? The Department therefore,

! Non-Model SEPs which are subject to such
prohibitions would. therefore, be subject to the
reporting and disclosure requirements of Part 1. As
the Department noted in the preamble 1o the
proposed regulation, however, in the case of IRAs
that are selected by an employer who establishes a
SEP and that nre subject to provisions that allow
withdrawals but reduce earnings or impose other
penalties, the SEP would be covered by this
alternative method of compliance.

* Under section 110 of the Act, the Department
may prescribe an alternative method for satisfying
any requirement of Part 1 with respect to s pension
plan or class of pension plans subject to that
requirement if it determines:

(1) That the use of the alternastive method is
congistent with the purposes of Title 1 and that it
provides ad discl pants and
beneficinries of the plan. and adequate reporting to
the Department;

q ¢ 1o partici

published a proposed and temporary
regulation § 2520.104-49 (45 FR 25404,
April 15,1980) containing an alternative
method of compliance for certain SEPs
other than Model SEPs, The proposal
was made temporarily effective as of
April 14, 1980 so that the alternative
method of compliance would be
available to employers who had
established or wished to establish non-
Model SEPs for calendar year 1979.
Under the tax laws, such employers
were entitled to make SEP contributions
al any time until April 15, 1980, Although
the regulation was made effective as of
April 14, 1980, comments were solicited
as to whether the temporary regulation
should be adopted, with or without
change, in final form.

B. Discussion of Comments

Three comments were received. One
of the comments did not pertain to the
regulation, but simply brought to the
Department’s attention certain
administrative problems that have
allegedly been encountered in
administering SEPs. The other comments
raised several points, which are
discussed below.

(1) First, one commenter requested
that the Department clarify that the
requirements of section (a)(1) of the
regulation would be satisfied if the SEP
agreement itself was provided to
participants. Section (a)(1) requires that
specific information be furnished to
employees regarding the SEP. That
information includes the participaton
requirements for the SEP; the allocation
formula for the SEP; the name of an
individual designated by the employer
to furnish additional information
regarding the SEP; and, under certain
circumstances, a clear explanation of
the terms of the IRA into which SEP
contributions are made. In support of the
suggestion that the SEP agreement be
deemed to meet the disclosure
requirements of (a)(1), the commenter
noted that, under regulation 104-48, an
employer using a Model SEP agreement
provides specific information regarding
the SEP to participants by simply
furnishing them a copy of the completed
Model SEP agreement.

Under sections 101{a) and 102{a)(1) of
the Act, the administrator of any
employee benefit plan must provide

{2) That the application of that requirement
would-—

{A) incruase the costs of the plan, or

(B) impose unr ble administrative
with respect 1o the operation of the plan, having
regard 1o the particular charncteristics of the plan or
type of plan involved: and

{3) That the application of Part 1 woold be
adverse 1o the interests of plan participunts in the
aggregale

hised,

each participant covered under the plan
a summary plan description that is
“written in 8 manner calculated to be
understood by the average plan
participant", Regulation 10448 permits
the employer or other plan administrator
to furnish participants a copy of the
Model SEP agreement, rather than a
summary thereof, because, in the
Department’s opinion, the Model SEP
agreement is drafted in 8 manner
calculated to be understood by the
average plan participant. If a non-Model
SEP agreement were drafted in a similar
manner, the Department believes the
non-Model SEP agreement could be ueed
to satisfy the requirements of
paragraphs (a)(1)(i) through (iii) of
regulation 104-49. Since a SEP
agreement would not ordinarily contain
the information required in paragraph
(a)(1)(iv), which requires specific
information about the IRA, the
agreement could not generally be used
to meet the requirements of that
paragraph. To clarify the regulation with
respect to these matters, a new section
(b)(1) has been added. The previous
section (b) and section (c) have been
redesignated accordingly.

(2} A commenter noted that the
requirement in section (a)(1)(iii) of the
regulation—thal the name or title be
given of an individual who is designated
by the employer to provide additional
information to participants concerning
the SEP—has no parallel in the
previously published Model SEP
regulation. Although the commenter
indicated that the requirement appearcd
to be a salutory one, the commenter
objected that there was no reason o
distinguish Model SEPs from non-Modc!
SEPs in this regard. The commenter
therefore argued that the requirement
should be either eliminated from the
non-Model SEP regulation, or added o
the Model SEP regulation.

As discussed earlier, under regulation
104-48, an employer or other plan
administrator must furnish participants
a copy of the completed Model SEP
agreement itsell. This agreement
necessarily contains the name of the
person who signs the agreement on
behalf of the employer. If the employer
wishes to designate an individual for
participants to contact other than, or in
addition to, the individual signing the
SEP agreement, the employer would, of
course, be free to do so under the
regulation,

In contrast to regulation 104-48,
regulation 104-49 would not otherwise
require that a document be provided
which necessarily contains the name '.'1'
any individual whom participants could
contact. As a result, the Department
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believes it is appropriate to require, in
the regulation relating to non-Model
SEPs, the designation of an individual
who could provide additional
information.

(3) A commenter pointed out that the
information required by paragraph
(4){1)(iv) might, in some cases, duplicate
information provided to participants by
the financial institution in which the
participant’s IRA is maintained. The
commenter therefore suggested that the
requirements of the paragraph should be
satisfied if the financial institution in
question provides the information
specified therein. The Department
believes that this comment has merit
and, accordingly, a sentence has been
added to the regulation in this regard.

(4) A commenter suggested that the
disclosure requirements of sections
(a)(1)(iv) and (a)(3) regarding the rate of
return and other terms of the IRA into
which SEP contributions are made
should be consolidated and simplified.
To achieve this, the commenter
suggested that the two sections should
be modified to require the employer or
other plan administrator to state that
“other IRAs * * * either may not be
subject to such restrictions or may be
subject to different restrictions or
charges." Alternatively, the commenter
proposed that a provision be added to
the regulation indicating that paragraphs
(a){1){iv) and (a)(3) would be satisfied if
the participant were given a combined
statement containing (1) the IRA's
disclosure materials {which, pursuant to
other federal regulations, may contain
information on rates of return and
restrictions on withdrawals), and (2) the
sentence quoted above.

As to paragraph (a)(1)(iv) of the
regulation, the Department does not
believe that a general statement of the
sort proposed by the commenter is an
adequate substitute for the specific
disclosure required by that paragraph.
As to paragraph (a)(3), the commenter's
proposed language fails to supply the
information contained in subparagraphs
(i1} and (iii) of that paragraph. The
Department believes that this
information is useful to participants and
has therefore decided not to adopt the
ianguage proposed by the commenter.

With respect to the alternative
proposal of the commenter, the
Department has already noted above
that the IRA's disclosure materials may,
under some circumstances, be used to
salisfy the requirements of paragraph
(a){iv]). A general statement could, of
course, be added to those materials to
salisfy the requirements of paragraph
(a](3), although the statement proposed
by the commenter would not be
adequate for this purpose. However, it

should be noted that there would be no
need to add such a general statement to
the IRA disclosure materials if the IRS
Notice, discussed below, is supplied to
participants, as the information
contained in the Notice already contains
this general information.

(5) Finally, one commenter requested
that the regulation be clarified to state
that an employer would not have to
meet the disclosure requirements of
paragraph (a)(1)(iv) of the regulation if
the employer chose the institution in
which IRA contributions were deposited
(e.g. a savings and loan association), but
left to the employee the choice as to
which investment vehicle would be used
at that institution (e.g. passbook account
or certificate of deposit). As was noted

-above, section (a)(1)(iv) of the regulation

requires specific information about the
IRA to which employer contributions are
made if the employer selects,
recommends or substantially influences
the choice of the IRA. In the
Department’s view, an employer would
have to meet the disclosure
requirements of paragraph (a)(1)(iv) of
the regulation in the circumstances
described by the commenter, However,
as discussed above, in many cases the
employer would be able to use the
institution's existing disclosure
materials for this purpose.

C. The IRS Notice

When regulation 10449 was
published on April 15, 1980, the
Department indicated that the regulation
had been developed in coordination
with the IRS. The Department also noted
that it anticipated publication by the IRS
of a Notice containing information that
would satisfy the requirements of
paragraph (a)(2) of the regulation, In this
regard, the information contained in the
IRS Notice %, in the Department's
opinion, will meet the requirements not
only of paragraph (a)(2), but also of
paragraphs (a)(3), (a)(4) and (a)(5) of the
alternative method of compliance.

In addition, we note that several
changes have been made to paragraph
(a)(6) of the regulation. Paragraph
(a)(6)(ii) of the proposal, which required,
in the case of a SEP that provides for
integration with Social Security, that the
administrator of the SEP furnish to the
employee several examples of the effect
integration would have on actual
employer contributions under a SEP, has
been modified. In place of the
requirement that examples be included,
the administrator of such a SEP will be
required to furnish the employee in
writing with a description of the effect
that integration with Social Security

% Notice B1-1, LR.B. 1981-2.

would have on employer contributions
under a SEP. In addition, paragraph
(a)(6)(iii) has been added to make clear
that an employee must be furnished
with a copy of the integration formula
itself. The Department believes that
these revised disclosure requirements
will be less burdensome for plan
administrators than the requirements
originally proposed, while providing
adequate disclosure to plan participants.

It is the Department's opinion that the
information contained in the Notice,
which highlights the effect of integration
with Social Security on employer
contributions to SEPs, would satisfy the
requirements of paragraph (a)(8)(ii), as
modified.

D. Other Matters

The Department notes that the
alternative method of compliance for
non-Model SEPsrelates solely to
reporting and disclosure under Title I of
the Act, and that nothing in the
regulation relieves any person (including
a fiduciary) from compliance with the
fiduciary responsibility and other
provisions of the Act.*

Pursuant to the requirements of
section 110 of the Act, the Secretary
makes the following determinations:

(1) that the use of the alternative
method of compliance is consistent with
the purposes of Title I of the Act and
that it provides adequate disclosure to
participants and beneficiaries in the
covered SEPs, and adequate reporting to
the Secretary;

(2) that the application of the
requirements of Part 1 would—

(A) increase the costs to the covered
SEPs, or

(B) impose unreasonable
administrative burdens with respect to
the operation of such plans, having
regard to the particular characteristics
of those plans; and

(3) that the application of Part 1 would
be adverse to the interests of
participants in the covered SEPs in the

aggregate,
E. Statuory Authority

The final regulation set forth below is
adopted pursuant to sections 110 and

“If the assets of « SEP are used for the benefit of a
party in interest or disqualified person with respect
1o that SEP {as defined in sections 3{14) of the Act
and 4975(e)(2) of the Code) violations of sections
400 of the Act and 4975(c)(1) of the Code may occur,
For example, if, in connection with the

tablishment and # of a SEP, an

ployer directs its employees to open IRAs with &
particular financial institution and in return for
making SEP contributions to those IRAs the
employer receives from that institution 4 loan or
other benefits, such conduct would involve
violations of sections 406{a)(1)(D) and 406(b) of the
Act and 4975{(c)(1) (D), (E) and (F) of the Code.
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505 of the Act (Pub. L. 934086, 88 Stal.

829, 851, 894, 29 U.S.C. 1030, 1135).
Accordingly, regulation 29 CFR

2520.104-49 is revised to read as follows:

§ 2520.104-49 Alternative method of
compliance for certain simplified employee

Under the authority of section 110 of
the Act, the provisions of this section
are prescribed as an alternative method
of compliance with the reporting and
disclosure requirements set forth in Part
1 of Title I of the Act for a simplified
employee pension (SEP) described in
section 408(k) of the Internal Revenue
Code of 1954 as amended, except for (1)
a SEP that is created by proper use of
Internal Revenue Service Form 5305-
SEP, or (2) a SEP in connection with
which the employer who establishes or
maintains the SEP selects, recommends
or influences its employees to choose
the IRAs into which employer
contributions will be made and those
IRAs are subject to provisions that
prohibit withdrawal of funds by
participants for any period of time.

{a) At the time an employee becomes
eligible to participate in the SEP
(whether at the creation of the SEP or
thereafter) or up to 90 days after the
effective date of this regulation,
whichever is later, the administrator of
the SEP (generally the employer
establishing or maintaining the SEP)
shall furnish the employee in writing
with:

{1) Specific information concerning
the SEP, including:

(i) The requirements for employee
participation in the SEP,

(ii) The formula to be used to allocate
employer contributions made under the
SEP to each participant's individual
retirement account or annuity (IRA),

{iii) The name or title of the individual
who is designated by the employer to
provide additional information to
participants concerning the SEP, and

(iv} If the employer who establishes or
maintains the SEP selects, recommends
or substantially influences its employees
to choose the IRAs into which employer
contributions under the SEP will be
made, a clear explanation of the terms
of those IRAs, such as the rate(s) of
return and any restrictions on a
participant's ability to roll over or
withdraw funds from the IRAs, including
restrictions that allow rollovers or
withdrawals but reduce earnings of the
IRAs or impose other penalties.

(2) General information concerning
SEPs and IRAs, including a clear
explanation of:

(i) What a SEP is and how it operates,

(ii) The statutory provisions
prohibiting discrimination in favor of
highly compensated employees,

(iii) A participant’s right to receive
contributions under a SEP-and the
allowable sources of contributions to a
SEP-related IRA (SEP-IRA),

(iv) The statutory limits on
contributions to SEP-IRAs,

(v) The consequences of excess
contributions to a SEP-IRA and how to
avoid excess contributions,

(vi) A participant's rights with respect
to contributions made under a SEP to his
or her IRA(s),

(vii) How a participant must treat
contributions to a SEP-IRA for tax
purposes,

(viii) The statutory provisions
concerning withdrawal of funds from a
SEP-IRA and the consequences of a
premature withdrawal, and

(ix) A participant's ability to roll over
or transfer funds from a SEP-IRA to
another IRA, SEP-IRA, or retirement
bond, and how such a rollover or
transfer may be effected without
causing adverse tax consequences.

(3) A statement to the effect that:

(i) IRAs other than the IRA(s) into
which employer contributions will be
made under the SEP may provide
different rates of return and may have
different terms concerning, among other
things, transfers and withdrawals of
funds from the IRA(s),

{ii) In the event a participant is
entitled to make a contribution or
rollover to an IRA, such contribution or
rollover can be made to an IRA other
than the one into which employer
contributions under the SEP are to be
made, and

(iii) Depending on the terms of the
IRA into which employer contributions
are made, a participant may be able to
make rollovers or transfers of funds
from that IRA to another IRA.,

(4) A description of the disclosure
required by the Internal Revenue
Service to be made to individuals for
whose benefit an IRA is established by
the financial institution or other person
who sponsors the IRA(s) into which
contributions will be made under the
SEP.

(5) A statement that, in addition to the
information provided to an employee at
the time he or she becomes eligible to
participate in a SEP, the administrator of
the SEP mus! furnish each participant:

(1) Within 30 days of the effective date
of any amendment to the terms of the
SEP, a copy of the amendment and a
clear wrilten explanation of its effects,
and

(ii) No later than the later of:

(A) January 31 of the year following
the year for which a contribution is
made,

(B) 30 days after a contribution is
made, or

{C) 30 days after the effective date of
this regulation

written notification of any employer
contributions made under the SEP to
that participant's IRA(s).

(6) In the case of a SEP that provides
for integration with Social Security

(i) A statement that Social Security
taxes paid by the employer on accoun!
of a participant will be considered as an
employer contribution under the SEP to
a participant's SEP-IRA for purposes of
determining the amount contributed (o
the SEP-IRA(s) of a participant by the
employer pursuant to the allocation
formula,

(ii) A description of the effect that
integration with Social Security would
have on employer contributions under &
SEP, and

(iif) The integration formula, which
may constitute part of the allocation
formula required by paragraph (a)(1)(i1)
of this section.

(b)(1) The requirements of paragraphs
(a)(1)(i), (a)(2)(ii), (a)(1)(iii) and (a)(6)(i)
of this regulation may be met by
furnishing the SEP agreement to
participants, provided that the SEP
agreement is written in a manner
reasonably calculated to be understood
by the average plan participant.

(2) The requirements of paragraph
{a)(1)(iv) of this regulation may be me!
through disclosure materials furnished
by the financial institution in which the
participant's IRA is maintained,
provided the materials contain the
information specified in such paragraph.

(c) No later than the later of:

(1) January 31 of the year following
the year for which a contribution is
made,

(2) 30 days after a contribution is
made, or

(3) 30 days after the effective date of
this regulation

the administrator of the SEP shall notify
a participant in the SEP in writing of any
employer contributions made under the
SEP to the participant's IRA(s).

(d) Within 30 days of the effective
date of any amendment to the terms of
the SEP, the administrator shall furnish
each participant a copy of the
amendment and a clear explanation in
writing of its effect.
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Signed at Washington, D.C. this 31st day of
December 1980,
fan D. Lanoff,

ministrator, Pension and Welfare Benefit
ams, Labor-Management Services
nistration, U.S. Department of Labor.
{FR Doc. #1328 Filed 1-5-81: 845 um)
BALLING CODE 4510-20-M

29 CFR Part 2520

Regulation Relating to Reporting and
Disclosure for Short Plan Years

aceNcY: U.S. Department of Labor.
acTion: Adoption of final regulation.

summARY: This document contains a
regulation that, under certain
circumstances, permits the
administrator of an employee benefit
plan incurring a plan year of seven or
fewer months’ duration to defer
engaging an independent qualified
public accountant and including an
opinion rendered by such accountant in
the annual report of the plan, as would
otherwise be required under section 103
of the Employee Retirement Income
Security Act of 1974 (the Act).

EFFECTIVE DATE: December 29, 1980.

FOR FURTHER INFORMATION CONTACT:
john Malagrin, Office of Reporting and
Plan Standards, Pension and Welfare
Benefit Programs, U.S. Department of
Labor, Washington, D.C. 202186, 202-523~
8684, or |. Scott Galloway, Esq., Plan
Benefits Security Division, Office of the
Solicitor, U.S. Department of Labor,
Washington, D.C. 20216, 202-523-8658
(these are not toll free numbers),
SUPPLEMENTARY INFORMATION: On
August 26, 1980, the Department of
Labor (the Department) published in the
Federal Register (45 FR 56843) a
proposed regulation which would permit
the administrator of an employee benefit
plan to defer the audit requirement for
the first of two consecutive plan years,
one of which is a short plan year of
seven or fewer months duration, and to
file an audited statement for that plan
year when he files the annual report for
the immediately following plan year,
subject to certain conditions. One
person commented to the Department
with respect to the proposal.

One of the conditions included in the
proposal was that the annual report for
the second of two consecutive plan
vears must include a statement by the
independent accountant identifying any
material differences between the
unaudited information contained in the
annual report for the first of the two
tonsecutive plan years and the audited
linancial information relating to that
plan year contained in the annual report

for the immediately following plan year.
The commenter suggested that providing
the statement of material differences
was outside the scope of the duties of
the independent accountant. The
responsibility for the content of
financial statements is generally
imposed upon the plan administrator,
whose statements are audited by an
independent accountant. It appears that
requiring the plan administrator, rather
than the independent accountant, to
supply the statement of material
modifications will provide sufficient
information to the Department, without
increasing costs to the plan.
Consequently, the regulation has been
revised to remove the requirement that
the independent accountant provide the
statement of material differences,

The commenter also indicated that
there may be confusion concerning the
operation of the regulation in situations
where the short plan year ends with the
termination of the plan. Specifically, the
commenter suggested that a plan
administrator might assume that a short
plan year in which the plan terminates
is the year with respect to which the
audit requirement is deferred, and might
never file audited financial statements
for that short plan year. In light of the
language of the regulation, however,
such an assumption would be erroneous.

29 CFR 2520.104-50(b) provides that
"“|a] plan administrator is nol required to
include the report of an independent
qualified public accountant in the
annual report for the first of two
conseculive plan years, one of which is
a short plan year,” provided that, among
other conditions, the annual report for
the second of the plan years includes an
accountant’s report with respect to each
of the two plan years. The operation of
the regulation in a situation where a
plan is terminating may be illustrated by
the following example. A plan which
has a calendar year plan year will be
terminating on May 31, 1981. Pursuant to
§ 2520.104-50(a)(3), the period from
January 1, 1981, through May 31, 1981,
constitutes a short plan year. The plan
vear from January 1, 1980, through
December 31, 1980, is the first of two
consecutive plan years, one of which is
a short plan year. Under the regulation,
the plan administrator is not required to
provide audited financial statements in
the annual report for the plan year from
January 1, 1980, through December 31,
1980, provided that, among other
conditions, the annual report for the
short plan year, January 1, 1981, through
May 31, 1981, includes an accountant's
report with respect to the plan year from
January 1, 1980, through December 31,
1980. The audit requirement for a short

plan year ending in the termination of
the plan cannot be deferred under the
regulation because, if the plan
terminates, the year in which it
terminates cannot be the first of two
consecutive plan years.

An additional change without
substantive effect has been made in the
regulation for purposes of clarity.

The Department has determined that
this proposed regulation is a significant
regulation within the meaning of the
Department's guidelines for improving
government regulations (44 FR 5570,
January 26, 1979). This regulation is
effective upon its adoption because it
grants an exemption from various
reporting and disclosure requirements of
Part 1.

With regard to pension plans, the
Department has determined that the use
of the deferral of the accountant's
examination and report in connection
with short plan years as specified in 29
CFR 2520.104-50 is consistent with the
purposes of Title 1 of the Act and that it
provides adequate disclosure to
participants and beneficiaries in such
plans, and adequale reporting to the
Secretary, and that application of the
requirements of Title I of the Act
regarding the accountant’s examination
and report without permitting the short
plan year deferral would increase the
costs to such plans, and would be
adverse to the interests of plan
participants in the aggregate. With
regard to welfare plans, the Department
finds that it would be inappropriate to
apply the requirements of Title I of the
Act regarding the accountant's
examination and report to such plans
without permitting the deferral of the
accountant’s examination and report in
connection with short plan years; as
specified in 29 CFR 2520.104-50.

Statutory Authority

The regulation set forth below is
issued under the authority of sections
104, 110 and 505 of the Act |29 U.S.C.
1024, 1030, and 1135].

Regulation

In consideration of the matters
discussed above, Part 2520 of Chapter
XXV of Title 29 of the Code of Federal
Regulations is amended by adding
thereto a new § 2520.104-50, reading as
follows:

§ 2520.104-50 Short plan years, deferral of
accountant’s examination and report.

(a) Definition of “short plan year.” For
purposes of this section, a short plan
vear is a plan year, as defined in section
3(39) of the Act, of seven or fewer
months' duration, which occurs in the
event that—(1) a plan is established or
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commences operations; (2) a plan is
merged or consolidated with another
plan or plans; (3) a plan is terminated; or
(4) the annual date on which the plan
year begins is changed.

(b) Deferral of accountant’s report. A
plan administrator is not required to
include the report of an independent
qualified public accountant in the
annual report for the first of two
consecutive plan years, one of which is
a short plan year, provided that the
following conditions are satisfied:

(1) The annual report for the first of
the two consecutive plan years shall
include:

(i) Financial statements and
accompanying schedules prepared in
conformity with the requirements of
section 103(b) of the Act and regulations
promulgated thereunder;

(ii) An explanation why one of the
two plan years is of seven or fewer
months' duration; and

(iii) A statement that the annual
report for the immediately following
plan year will include a report of an
independent qualified public accountant
with respect to the financial statements
and accompanying schedules for both of
the two plan years.

{2) The annual report for the second of
the two consecutive plan years shall
include:

(i) Financial statements and
accompanying schedules prepared in
conformity with section 103(b) of the
Act and regulations promulgated
thereunder with respect to both plan
Vears;

(ii) A report of an independent
qualified public accountant with respect
to the financial statements and
accompanying schedules for both plan
years; and

(iii) A statement identifying any
material differences between the
unaudited financial information relating
to, and contained in the annual report
for, the first of the two consecutive plan
years and the audited financial
information relating to that plan year
contained in the annual report for the
immediately following plan year.

(c) Accountant's examination and
report. The examination by the
accountant which serves as the basis for
the portion of his report relating to the
first of the two consecutive plan years
may be conducted at the same time as
the examination which serves as the
basis for the portion of his report
relating to the immediately following
plan year. The report of the accountant
shall be prepared in conformity with
section 103{a)(3)(A) of the Act and
regulations thereunder.

Signed at Washington, D.C., this 29th day
of December 1980. '
lan D. Lanoff,
Administrator, Pension and Welfare Benefit
Programs, Labor-Management Services
Administration, U.S. Department of Labor.
[FR Doc. 8040832 Filed 12-30-80; 1235 pin|
BILLING CODE 4510-29-M

29 CFR Part 2550

Maintenance of Indicia of Ownership
of Plan Assets Outside Jurisdiction of
the District Courts of the United States

AGENCY: Department of Labor.
ACTION: Adoption of Final Regulation.

SUMMARY: This document contains
revisions to existing regulations under
section 404(b) of the Employee
Retirement Income Security Act of 1974
(ERISA), which prescribe conditions
under which a fiduciary of an employee
benefit plan is permitted to maintain the
indicia of ownership of plan assets
outside the jurisdiction of the district
courts of the United States. The
revisions broaden the circumstances
under which the indicia of ownership of
certain plan assets may be maintained
by certain banks in the custody of
specified foreign entities.

EFFECTIVE DATE: February 6, 1981,

FOR FURTHER INFORMATION CONTACT:

J. Scott Galloway, Office of the Solicitor,
U.S. Department of Labor, (202) 523-
8658. (This is not a toll free number).
SUPPLEMENTARY INFORMATION: On
August 5, 1980, the Department of Labor
(the Department) published in the
Federal Register (45 FR 51840) a notice
of proposed rulemaking proposing
certain amendments to 29 CFR
2550.404b-1.

Under section 404(b) of ERISA, a plan
fiduciary is prohibited from maintaining
the indicia of ownership of plan assets
outside the jurisdiction of the district
courts of the United States except as
authorized by regulation. On October 4,
1977, the Department published
regulation 404b-1 which specifies the
circumstances under which a fiduciary
of an employee benefit plan may
maintain the indicia of ownership of
plan assets abroad. The regulation
provides that the indicia of ownership of
certain types of plan asets may be held
abroad if, among other things, the
indicia of ownership are maintained by
certain banks, brokers or dealers in the
custody of an entity which has been
designated by the U.S. Securities and
Exchange Commission (the Commission)
as a “satisfactory control location"
under the Securities Exchange Act of
1934 (Exchange Act). The Commission's

staff, however, has taken the position
that the Commission designates a
“satisfactory control location™” only
upon application by a broker or deale:
registered under the Exchange Acl. As 4
result, banks have been limited in their
ability to utilize the Department's
regulation in holding plan assets abroad.

The proposed revisions to the
regulation would permit banks that
satisfy specified criteria intended to
ensure financial responsibility to
maintain the indicia of ownership of
plan assets in the custody of certain
foreign entities which are supervised or
regulated by a government agency or
regulatory authority, under conditions
designed to parallel the criteria for
designating satisfactory control
locations.

Al the time the proposed revisions
were published, the Department
solicited comments from interested
persons. Two comments were received
The Department has reviewed the
comments, and has made changes in the
final revisions where appropriate, as
discussed below. The Department
considers the final regulation to be
“gignificant” within the meaning of
Department of Labor guidelines (44 FR
5570, January 26, 1979) implementing
Executive Order 12044 (43 FR 12661,
March 23, 1978).

Discussion

Under the proposed revisions, the
specified U.S. banks may maintain the
custody of foreign securities only in &
foreign bank or a foreign securities
depository. One commenter requested
that the revisions be modified to make
clear that the specified banks may
utilize the services of certain foreign
clearing agencies. The commenter noted
that under Rule 15¢3-3,' adopted under
the Exchange Act, the Commission may
designate {and has in fact designated)
not only foreign banks and foreign
securities depositories, but also foreign
clearing agencies as “satisfactory
control locations.” See Securities
Exchange Act Release No. 10429
[October 12, 1973).

In light of this comment, the
Department has decided to amend the
revisions to include government
regulated foreign clearing agencies
which act as security depositories
among the entities in which banks may
maintain the indicia of ownership of
plan assets held abroad.

The commenter also requested tha!
the Department eliminate the
requirement in the proposed revisions
that the banks identify to a plan, at the
time an annual report is submitted to the

Y17 CFR 240.15¢3-3.
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plan, (1) the foreign entities that have
custody of the indicia of ownership of
plan assets, and (2) the regulatory
authority that supervises or regulates
those foreign entities, The commenter
argued that this reporting requirement
was burdensome for such banks, and
thut the requirement would be of little
benefit to plans since, in the
commenter's opinion, most plan
sponsors do not have the capability of
evaluating the security safekeeping
facilities of one foreign entity over
another, nor would they be in a position
lo evaluate a foreign country's
supervisory process. The commenter
suggested, as an alternative to a
reporting requirement, that the bank be
required to provide to plan fiduciaries,
on request, information concerning the
foreign custodian. After consideration of
the comment, the Department has
decided to eliminate a specific reporting
requirement but to adopt the suggestion
of the commenter that the information
be provided on request.

The other commenter suggested that
the revisions include a requirement that
the internal controls and procedures of
the foreign custodial entity be subject to
examination by auditors of the U.S.
bank and representatives of U.S.
government agencies. Under the
Department's proposed revisions, a
foreign entity selected by such bank
must hold the indicia of ownership of
plan assets as “agent” for the U.S. bank,
and the U.S, bank is liable to the plan
“to the same extent it would be if it
retained physical possession of the
indicia of ownership of the assets within
the United States.” In the Department's
view, this provision regarding the U.S.
bank's liability ensures that the U.S.
bank will have an incentive lo take
appropriate precautions regarding the
foreign entity’s internal controls and
procedures and makes it unnecessary
for the Department to impose any
further independent safeguards.

The commenter also suggested that
some “elaboration” of the requirements
of the regulation was needed with
respect Lo situations where the foreign
Eusmdial entity chose to appoint a
loreign sub-custodian. In the
Department's view, such an
appointment by the foreign custodial
entity would meet the requirement of the
revisions if the foreign entity having
custody of the indicia of ownership of
pian assets acts as agent of the U.S,
bank and the other conditions of the
regulation are satisfied.

Finally, the commenter inquired
whether the bonding requirements of
section 412 of ERISA would apply to a
loreign entity that has custody of the

indicia of ownership of plan assets,
Section 412 provides that “[e]very
fiduciary of an employee benefit plan
and every person who handles funds or
other property of such a plan * * * shall
be bonded * * *." Therefore, to the
extent a person “handles"” plan assets,
that person must be bonded. Regulation
404b-1 has no effect on such bonding
requirements.

Statutory Authority

The revisions set forth below are
issued under the authority of section 505
of the Act (Pub L. 93406, 88 Stat. 894, 29
U.S.C. 1135), and section 404(b) of the
Act (Pub. L. 93406, 88 Stat. 877, 29
U.S.C. 1104).

In consideration of the matters
discussed above, regulation 29 CFR
2550.404b-1 is amended as follows:

(1) Revise the first clause of paragraph
(a);

{2) Revise paragraph {a)(2)(ii)(B);

(3) Add a new paragraph (a)(2)(ii)(C);
and

(4) Revise paragraph (c); to read as set
forth below.

§ 2550.404b-1 Maintenance of the indicia
of ownership of plan assets outside the
jurisdiction of the district courts of the
United States.

(a) No fiduciary may maintain the
indicia of ownership of any assets of a
plan outside the jurisdiction of the
district courts of the United States,
unless: * * *

(z) LR

(ii) ..

(B) Maintained by a broker or dealer,
described in paragraph (a)(2)(ii)(A) (2)
or (3) of this section, in the custody of an
entity designated by the Securities and
Exchange Commission as a “satisfactory
control location" with respect to such
broker or dealer pursuant to Rule 15¢3-3
under the Securities Exchange Act of
1934, provided that:

(1) Such entity holds the indicia of
ownership as agent for the broker or
dealer, and

(2) Such broker or dealer is liable to
the plan to the same extent it would be
if it retained the physical possession of
the indicia of ownership pursuant to
paragraph (a)(2)(ii)(A) of this section.

(C) Maintained by a bank described in
paragraph (a)(2)(ii)(A)(7), in the custody
of an entity that is a foreign securities
depository, foreign clearing agency
which acts as a securities depository, or
foreign bank, which entity is supervised
or regulated by a government agency or
regulatory authority in the foreign
jurisdiction having authority over such
depositories, clearing agencies or banks,
provided that:

(1) the foreign entity holds the indicia
of ownership as agent for the bank;

(2) the bank is liable to the plan to the
same extent it would be if it retained the
physical possession of the indicia of
ownership within the United States;

(3) the indicia of ownership are not
subject to any right, charge, security
interest, lien or claim of any kind in
favor of the foreign entity except for
their safe custody or administration;

(4) beneficial ownership of the assels
represented by the indicia of ownership
is freely transferable without the
payment of money or value other than
for safe custody or administration; and

(5) upon request by the plan fiduciary
who is responsible for the selection and
retention of the bank, the bank identifies
to such fiduciary the name, address and
principal place of business of the foreign
entity which acts as custodian for the
plan pursuant to this paragraph
{a)(2)(ii1)(C). and the name and address
of the governmental agency or other
regulatory authority that supervises or
regulates that foreign entity.

{c) For purposes of this regulation:

(1) the term “management and
control” means the power to direct the
acquisition or disposition through
purchase, sale, pledging, or other means;
and

(2) the term “depository” means any
company, or agency or instrumentality
of government, that acts as a custodian
of securities in connection with a system
for the central handling of securities
whereby all securities of a particular
class or series of any issuer deposited
within the system are treated as fungible
and may be transferred, loaned, or
pledged by bookkeeping entry without
physical delivery of securities
certificates.

Signed at Washington, D.C. this 26th day of
December, 1880.
lan D. Lanoff,

Administrator, Pension and Welfare Benefit
Programs, Labor-Management Services
Administration, U.S, Department of Labor.
{FR Doc. 5040831 Filed 12-30-00 12:24 pm)]

BILLING CODE 4510-20-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 51
[AD-FRL 1718-6; Docket No. A-80-55]

Compliance With VOC Emission
Limitations for Can Coating

Operations

AGENCY: Environmental Protection
Agency.
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AcCTION: Notice of policy memorandum,
correction.

SUMMARY: In FR Document 80-37988,
appearing on page 80824 in the issue of
Monday, December 8, 1880, the title as
shown above is incorrect.

It should be corrected to read as
follows:

Environmental Protection Agency

40 CFR Part 51
[AD-FRL-1694.3]

Compliance with VOC Emission
Limitations for Can Coating

Operations

AGENCY: Environmental Protection
Agency.
ACTION: Notice of policy memorandum.

FUR FURTHER INFORMATION CONTACT:

Leo Stander, U.S. Environmental

Protection Agency, (919) 541-5516.
Dated: December 29, 1980,

Edward F. Tuerk,

Acting Assistant Administrotor for Air, Noise,

and Radiation.

|FR Doc. #1-267 Filed 1-2-81; &45 am|)

BILLING CODE 6560-26-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
42 CFR Part 442

Medicaid Program; Plans of Correction
for Intermediate Care Faclilities for the
Mentally Retarded

AGENCY: Health Care Financing
Administration (HCFA), HHS,

ACTION: Final rule with comment period.

SUMMARY: This regulation amends 42
CFR 442.115 to authorize a State survey
agency, in specified circumstances to
certify an intermediate care facility for
the mentally retarded for participation
in the Medicaid program when the
facility has not met the July 18, 1980
compliance deadline provided in 42 CFR
442.115{a). The regulation would permit
plans to correct certain deficiencies by
July 18, 1982 based on the length of time
needed to complete the plan. It would
also allow extensions beyond either the
1980 or 1982 deadline where, under
limited circumstances, a delay has been
caused by litigation.

We are publishing this regulation as a
final rule because of the need to protect
facilities from disruption of Federal
funding where the criteria for an
extension of the deadline are satisfied,

including the assurance that the health
and safety of the residents will not be
jeopardized by the granting of an
extension. However, we are providing a
comment period and will make any
further revisions we find necessary
based upon comments we receive.
DATES: Effective on date of publication.
To insure consideration, comments
should be received by March 9, 1981.
ADDRESSES: Address comments in
writing to: Administrator, Health Care
Financing Administration, Department
of Health and Human Services, P.O. Box
17082, Baltimore, MD 21235.

If you prefer, you may deliver your
comments to Room 309-G, Hubert H.
Humphrey Building, 200 Independence
Avenue, S.W., Washington, D.C; or to
Room 789, East High Rise Building, 6401
Security Boulevard, Baltimore,
Maryland.

In commenting, please refer to file
code HSQ-80-FC. Comments will be
available for public inspection,
beginning approximately two weeks
from today, in Room 308-G of the
Department's Offices at 200
Independence Avenue, S.W.,
Washington, D.C., on Monday through
Friday of each week from 8:30 a.m. to
5:00 p.m. (telephone 202-245-7890),

FOR FURTHER INFORMATION CONTACT:
Dr. Wayne Smith, Health Care
Financing Administration, Health
Standards and Quality Bureau, Second
Floor, Dogwood East Building, 1849
Gwynn Oak Avenue, Baltimore, MD
21207, (301) 594-7651.

SUPPLEMENTARY INFORMATION:
Background

In 1972, Congress passed legislation
(Pub. L. 92-223) that, for the first time,
provided coverage for services in
intermediate care facilities for the
mentally retarded (ICFs/MR) under the
Medicaid program (42 U.S.C. 1396d).
Interim and final standards to
implement the ICF/MR program were
published on January 17, 1974 (45 CFR
249.12 and 249.13 (1974) now 42 CFR Part
442 Subpart G). The interim standards
gave facilities until March 1977 to
achieve full compliance with all of the
final standards.

The standards promulgated in 1974
were part of an effort to upgrade the
quality and scope of services provided
by institutions for the mentally retarded.
The regulations emphasized the
fundamental principles of the
“habilitation process,” namely
individualized active treatment in
minimally restrictive settings.

In developing the regulations, the
Department received the views of
numerous consumer, provider, and

professional associations and State
governments. In addition, the
Department considered various cour!
decisions which established the right of
institutionalized individuals to active
treatment and which set forth the details
of an acceptable treatment regimen. The
adoption of active treatment principles
in the 1974 regulations was intended to
give mentally retarded persons the type
of care and services that would enab!
them to attain maximum independen!
living capabilities and to return to the
community at the earliest possible time

The 1974 regulations provided an
important new direction for the
treatment of the mentally retarded. Th:
regulations also rendered many existing
buildings unsuitable for the delivery of
care without substantial renovation
because of new physical environment
requirements (e.g., stricter fire safety
standards and bedrooms housing no
more than four persons rather than lurge
open wards). Many States planned to
build new, less restrictive facilities
rather than upgrade old buildings. Since
nearly all ICFs/MR were State owned
and operated, legislative appropriations
were required for renovation and new
construction. Other States decided to
phase out parts of their institutions and
to relocate residents in other settings,

Since the Department recognized that
some institutions for retarded persons
could not meet the new structural
requirements or relocate patients within
a one year survey cycle, the deadline for
full compliance with the new
requirements was set for March 1977.
Facilities were allowed to participate in
the new program under the interim
regulations published at that time (45
CFR 249.12 (1974)).

As a result of serious problems
experienced by most of the States
participating in the ICF/MR program in
meeting the March 1977 deadline, a
coalition of State government and
advocacy groups requested that the
Department consider an extension of the
deadline. Some States that were
attempting to phase out certain beds
and place the residents in alternative
care settings did not want to renovate
buildings which were no longer going to
be used, but they found that alternative
care settings were not developing
rapidly enough to meet phase out goals

After extensive consultation, the
Department decided to extend the
March 1977 deadline for meeling Life
Safety Code and physical environmen!
provisions. 42 CFR 442,113 was issued (0
provide that the State survey agency
could certify an ICF/MR with
deficiencies even though correction of
the deficiencies under the facility plan
of correction would take more than 12
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months to complete. (Normally, under
federal regulations, deficiencies must be
corrected within a 12-month period for a
long-term care facility to qualify for
certification.) Section 442.115 required
thet the plan provide for completion of
corrections in Life Safety Code, living,
dining and therapy areas by July 18,
1080. However, if at the time of the first
survey after July 17, 1977, the facility
was unable to develop a plan for
completion of corrections by July 18,
1980, the State survey agency could
request that the Secretary approve a
plan to complete corrections }for
construction/renovation and/or phase-
out of beds) by July 18, 1982, if certain
additional requirements were satisfied
(42 CFR 442.115(b)). At that time, most of
the uncorrected deficiencies involved
failure to meet the limit of four residents
per bedroom and Life Safety Code
deficiencies that were certified by the
State to be non-threatening to the
residents’ health and safety (42 CFR
2.105). The extensions to 1980 and
1982 did not apply to those provisions of
the Life Safety Code which, if not
followed, would result in conditions
threatening the health and safety of the
residents.

Current Situation

The majority of States responded to
the 1977 regulation by moving forward
with their construction, renovation, or
phase-out programs. Most States have
been able to complete their plans of
correction prior to July 18, 1980, A recent
survey reported almost $1 billion in
expended or appropriated State funds
since July 1977 for capital improvement
in mental retardation facilities. Thirty-
nine States reported that three-fourths of
their expenditures for capital
improvements were devoted to
carrecting ICF/MR deficiencies,
indicating a strong commitment by most
Slates to meet the ICF/MR regulations.
Trends in Capital Expenditures for
| Mental Retardation Facilities: A State
by State Survey, National Association of
State Mental Retardation Program
Directors (June 1980).

Al the time of the 1977 revision to the
regulations, a survey of the States
indicated that about 35 percent of the
facilities in the ICF/MR program could
not meet the 1977 deadline. Initially it
Was estimated that the number of
facilities that would not meet the 1980
:lt-aﬂhpe was less than 10 percent of the
‘acilities participating in the ICF/MR
program, i.e., approximately 80 facilities
nationwide would not meet the deadline
'rmd' had not requested an extension to
1962 under the provisions of
'ﬁ #42.115(b). However, we have since
‘earned that some of these facilities

have corrected their deficiencies. Thus
approximately 36 facilities in 16 States
with 11,000 beds are still affected by the
passing of this deadline.

The reasons that facilities failed to
meet the July 18, 1980 deadline have
included construction delays due to
strikes, court orders enjoining
construction, absence of alternative
treatment settings for patients in
institutions scheduled to be phased out,
and lack of adequate funds. In spite of
the problems faced by the facilities that
did not meet the July 18, 1980 deadline,
the work remaining for many could be
completed by July 18, 1982.

We believe that those facilities which
have made progress toward the
successful completion of their
construction, renovation, or phase out
programs should not be subject to
termination of Federal funds. Thus, the
regulations require completion of at
least 25 percent of required construction
or 25 percent of planned phase out. We
believe that States which have failed to
achieve this level of progress should not
receive continued Federal participation
for treatment in facilities that were
found to be inappropriate in 1974.

An additional ground for approval of
an extended plan of correction (which
would permit continued certification) is
contained in new paragraph (f). This
provision permits a State survey agency
to request that the Secretary authorize
approval for plans of correction beyond
July 18, 1980, or July 18; 1982, where a
facility is unable to comply with its plan
of correction by either date, as
appropriate, and where the facility's
inability to do so was caused by
litigation. Approval for certification
beyond July 18, 1980 or July 18, 1982
under this provision may be granted
only if the United States, or any agency
or Department thereof, was a party, an
intervenor, or an amicus curiae, to the
litigation and if the position advocated
or supported by the United States
caused or contributed to the delay in the
completion of planned corrections.
Under these circumstances, the plan of
correction may be extended beyond the
original deadline, but only to the extent
of the delay caused by litigation, as
determined by the Secretary. The
Department expects that the plan of
correction will also be revised where
necessary to comply with the decision of
the court in the litigation.

The reason for this provision is that a
few facilities have been parties to
litigation where the United States was
involved and where the United States
supported a position which had the
effect of preventing the facility from
going forward with its approved plan of
correction. In these circumstances, the

Department believes that it would be
inconsistent with elemental concepts of
fairness to lerminate funding for a
facility because of that facility's
inability to comply with its plan of
correction.

Provisions of the Regulation

The regulation will permit the State
survey agency lo request the Secretary
to authorize approval of an extended
plan of correction for a facility which
was unable to complete all needed
corrections by July 18, 1980. The facility
must still meet the applicable provisions
for correction plans in 42 CFR 442.115 (c)
and (d). These provisions require
timetables for all correction plans. For
those plans which call for renovation, a
showing that adequate financial
resources are available must be in the
plan. For plans calling for phase out, the
plan must call for no new admissions to
parts of facilities being closed and a
description of methods to insure
recipient’s health and safety until the
closing is completed. For corrections
involving construction or renovation, it
must also provide documentation from a
supervising architect or contracter that
the facility completed at least 25 percent
of the required work covered by the plan
of correction by July 18, 1980 and that
construction will be completed by July
18, 1982. Moreover, if the plan of
correction provides for phasing out all or
part of a facility, the ICF/MR must
provide documentation that the phase
oul program was at least 25 percent
completed on July 18, 1980. The State
survey agency must find that the facility
can complete the phase out plan by July
18, 1882, )

The facility must demonstrate that all
continuing deficiencies covered by the
plan of correction are directly related to
the completion of construction,
renovation or phasing out of beds. The
provisions of 42 CFR 442.113(d), which
require that the State survey agency
conduct on-site surveys every six
months to document the facility's
progress toward meeting its correction
timetables remain in force, as does 42
CFR 442.105{a) which requires an
agency finding that the facility’s
deficiencies do nol jeopardize the
patient's health and safety, nor seriously
limit the facility's capacity to give
adequate care. The facility must be in
compliance with all other certification
requirements. If the facility meets these
conditions, the State survey agency may
certify the facility for periods not to
exceed 12 months at one time.
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Waiver of Proposed Rulemaking and
Delayed Effective Date

We are publishing this amendment as
a final regulation, effective upon
publication. In the absence of this
amendment, all facilities which failed to
meet the July 18, 1980 deadline would be
subject to termination of their provider
agreements and their State Medicaid
programs would be subject to disruption
of Federal financial participation for the
cost of those portions of facilities still
out of compliance. The amendment
relieves a restriction on a limited
number of facilities which have made
progress toward completion of their
plans of correction and which are
expected to complete corrections by July
1, 1982. At the same time the
amendment protects the health and
safety of the residents of these facilities.
These facts constitute good cause for a
finding that it would be in the public
interest to waive the publication of a
notice of proposed rulemaking and the
requirement for a thirty day delay in the
effective date of the amendment,

42 CFR 442.115 is amended by revising
paragraph (a) and adding new
paragraphs (e) and (f) to read as follows:

§ 442.115 Correction plans.

(a) The ICF/MR’s plan required by
§ 442.113 must provide for completion of
corrections by:

(1) July 18, 1980; or

(2) July 18, 1982, if authorized by the
Secretary under paragraphs (b) or (e) of
this section; or

(3) By the date approved by the
Secretary, if authorized by the Secretary
under paragraph (f) of this section.

(e) If an ICF/MR is unable to complete
corrections required by the plan of
correction by July 18, 1980 and it did not
request an extension beyond that date
under paragraph (b) of this section, the
survey agency may request the
Secretary to authorize approval for an
extension of the facility’s plan of
correction to July 18, 1982 if—

(1) For corrections under paragraph
(¢} of this section, the facility provides
documentation from the renovation
project's supervising architect or
contractor thal required construction
work was at least 25 percent completed
by July 18, 1980 and will be complete by
July 18, 1982;

(2) For corrections under paragraph
(d) of this section, the facility provides
documentation that the phase out
program was at least 25 percent
completed on July 18, 1980 and will be
completed by July 18, 1982; and

(3) The survey agency finds that all
continuing deficiencies covered by the

plan of correction will be resolved by
completion of the construction,
renovafion, or phase out of beds.

(f) If an ICF/MR is unable to complete
corrections required by the plan of
correction by July 18, 1880 or July 18,
1982, as authorized in paragraphs (a), (b)
and (e) of this section, the survey agency
may request the Secretary to authorize a
plan of correction for an additional
period of time if the delay was caused
by litigation, provided that—

(1) The United States, or any agency
or Department thereof, was party to the
litigation, or was an intervenor in it, or
participated as an amicus curiae; and

{2) The United States advocated a
position which caused or contributed, in
whole or in part, to the delay; and

(3) The request for an additional
period of time lo complete corrections
under this provision does not exceed the
amount of the delay resulting from the
litigation, as determined by the
Secretary.

Secs. 1102, 1905(c), and 1905(d) of the Social
Security Act (42 U.S.C. 1302, 1396d(c),
1396d(d)).

Catalog of Federal Domestic Assistance
Program No. 13.714 Medical Assistance
Program.

Dated: November 25, 1980,

Howard Newman,
Administrator, Health Care Financing
Administration.

Approved: December 29, 1980.
Patricia Roberts Harris,
Secretary.

[FR Doc. §1-400 Filed 1-5-81; £45 am)
BILLING CODE 4110-35-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44CFRCh. 1
[Docket No. FEMA PP-360]

Implementation of State Assistance
Program for Training and Education in
Emergency Management

AGENCY: Federal Emergency
Managemen! Agency (FEMA).

ACTION: Final Rule.

SUMMARY: This rule sets forth a
description of the FEMA training and
education assistance program to the
States. The program functions through
State Cooperative Agreements and is
designed to further comprehensive
emergency management training
including emergency preparedness
planning, hazard mitigation, and
disaster response and recovery. In
response to State and local expressed
needs, FEMA was formed to coordinate

and manage all disaster planning and
response in one Agency. The combined
training responsibilities of predecessor
agencies are now being administered by
the Training and Education Office of
FEMA using the State Cooperative
Agreements and Regional Support
Contracts as the vehicle to meet
individual State training needs. This rule
defines the objectives and elements of
the program, the funding approach, «nd
the State application/proposal.
EFFECTIVE DATE: February 1, 1981.

FOR FURTHER INFORMATION CONTACT:
Dave McLoughlin, Assistant Director for
Training and Education, Federal
Emergency Management Agency, 1725 [
Street, N.W., Washington, D.C, 20472,
Telephone: (202) 254-9556.
SUPPLEMENTARY INFORMATION: On
September 9, 1980, the Assistant
Director of Training and Education
published in the Federal Register
(Docket No. FEMA PP-360), a proposed
amendment to Chapter I, Title 44 CFR
by adding a new Part 360, entitled Stule
Assistance Programs for Training an
Education in Comprehensive Emergency
Management. The amendment would
provide for the use of State Cooperative
Agreements to accomplish the following:

the design and delivery of training to mee!
emergency and disaster operational
requirements; the presentation and
management of training programs to
disseminate emergency management
concepls; to further intergovernmental
operational response capability; to provide
management development for emergency
management staffs; to motivate the general
public to practice emergency self-help: and o
build self-confidence among public officials
as to their capability to successfully manags
crises.

The State Cooperative Agreements
are intended as a vehicle for each State
to plan, develop and present the training
and education activities to meet the
needs of State.

The proposed rule was open for public
comment until September 30, 1880.
Sixteen responses were received by thal
date. Fifteen of the 16 stated their
opposition to the rule because of wha!
was termed “the requirement for 75/25
and 50/50 funding of student expenses
Though specific figures for funding
future years were not included in the
proposed rule, and thus the comments
were not pertinent to the rule, some
reiteration of the points and note of the
concerns should be made.
Communications from the Department of

_Defense, State of Georgia, and the

Division of Disaster and Emergency
Services, Commonwealth of Kentucky
state that the program is essentially 4
“Federal program” and therefore should
be supported 100%. Congress has no!
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changed its attitude since the 1950
passage of the Civil Defense Act that
civil preparedness, which includes
training, was a joint responsibility. Thus
training was always a shared expense
program until 1977. Training monies
provided by the Federal government are
shared in order to provide an
opportunity to improve personnel
professional development, technical
skills, planning and operations
capability in all phases of mitigation
preparedness, response and recovery in
cases of attack on this country, and
natural and manmade disasters.

On the same question of sharing the
cost of training, the State of Missouri,
Department of Public Safety, suggested
encouragement of smaller community
participation. It was their contention
that the impact of shared costs would
fall heaviest on smaller communities
since employees had to take time away
from their jobs for training. The State
Cooperative ements will enable the
State to bring the training to more rural
communities however, which was not
the case in the past.

Several others providing comments
addressed policy questions not at issue
in the proposed rule with respect to
redivision of available funds from
Regional Support Contracts to the States
and on the insufficiency of Personnel
and Administrative funds. Several
submissions recommended reduction in
the length of courses. This is a valid
comment since many less than full time
coordinators cannot absent themselves
from their other positions for more than
1 week. Since the Career Development
Courses are being rewritten, this point
will be carefully considered in the
development of new materials, This
comment will be relayed to States for
consideration in the development of
their own training programs.

3. Two letters rate special comment,
one of which was from the Division of
Disaster Emergency Services, Texas
Department of Public Safety.

a. The writer suggests that the "tone™
of the proposed rule is misleading in that
it suggests that State and local
government had coordinated and
approved the training program. The
Assistant Director of Training and
Education, in addition to his staff
members, discussed and presented al
State and local coordinators
conferences, the basic concepts of the
proposed rule. This opportunity for
Giscussion lasted over 3 months.

Nothing in the rule suggests that the
details has been voted upon or that the
drafting was completed in a partnership.

b. Radef training “has been taken
away from the state program™ according
o the Texas letter. To the contrary: the

money for Radef training has been
moved from the Maintenance and
Calibration to the State Cooperative
Agreement.

4. Comments from the State of New
York are in opposition to the provision
that permanent positions may not be
established on State stails with State
Cooperalive Agreement funds. New
York states that they now have a 100%
Federally funded training and education
staff member, This staff position,
however is not funded by Training and
Education funds from FEMA since no
such positions exist in the 50 States with
this office's agreement or approval.
FEMA cannot therefore accommodate
this recommendation.

Therefore, all local government
concerns expressed with regard to this
proposed rule can be accommodated
within Slate training programs under the
State Cooperative Agreement if the
State so agrees. Since training is and has
been considered a joint responsibility,
no change in the policy to fund Training
and Education staff at a State level is
made. Other comments were not
relevant to the proposed rule, but
instead addressed a budget/program
policy of T&E, FEMA.

A finding of Inapplicability of section
102(2) of the National Environmental
Policy Act of 1969 still pertains.

As previously stated, there is no
conflict with the President’s
Memorandum of November 186, 1979;
since nothing in the regulation would
affect or be affected by the small
business seclor.

Accordingly, Chapter I, Title 44 CFR is
amended by adding Part 360, State
Assistance Programs for Training and
Education in Comprehensive Emergency
Management as follows:

PART 360—STATE ASSISTANCE
PROGRAMS FOR TRAINING AND
EDUCATION IN COMPREHENSIVE
EMERGENCY MANAGEMENT

Sec.

360.1
3602
360.3

Purpose.

Description of Program.

Eligible Applicant.

3604 Administrative Procedures.

360.5 General Provisions for Cooperative
Agreements.

Authority: Rearganization Plan No. 3 (3
CFR 1978 comp. p. 329); Executive Order
12127 (44 FR 19367); Executive Order 12148
(44 FR 43239).

§360.1 Purpose, :

The Emergency Management Training
Program is designed to enhance the
States' emergency management training
program to increase State capabilities
and those of local governments in this
field, as well as to give States the

opportunity to develop new capabilities
and techniques. The Program is an
ongoing intergovernmental endeavor
which combines financial and human
resources to fill the unique lraining
needs of local government, State
emergency slaffs and State agencies, as
well as the general public. States will
have the opportunity to develop,
implement and evaluate various
approaches to accomplish FEMA
emergency objectives as well as goals
and objectives of their own. The
intended result is an enhanced
capability to protect lives and property
through planning, mitigation, operational
skill, and rapid response in case of
disaster or attack on this country.

§360.2 Description of program.

{a) The program is designed for all
States regardless of their present level
of involvement in training or their
degree of expertise in originating and
presenting training courses in the past.
The needs of individual States,
difference in numbers to be trained, and
levels of sophistication in any previous
training program have been recognized.
It is thus believed that all States are best
able to meet their own unique situations
and those of local government by being
given this opportunity and flexibility.

(b) Each State is asked to submit an
acceptable application, to be
accompanied by a Training and
Education (T&E) plan for a total of three

ears, only the first year of which will
Ke required to be detailed. The
remaining two year program should be
presented in terms of ongoing training
objectives and programs. In the first
vear plan applicants shall delineate
their objectives in training and
education, including a description of the
programs to be offered. and identify the
audiences and numbers to be trained.
Additionally, the State is asked to note
the month in which the activity is to be
presented, the location, and cost
estimates including instructional costs
and participant’s travel and per diem.
These specifics of date, place, and costs
will be required for the first year of any
three year plan. A three year plan will
be submitted each year with an
application, Each negotiated agreement
will include a section of required
training (Radiological Defense), and a
section including optional courses to be
conducted in response to State and local
needs.

{c) FEMA support to the States il their
training program for State and local
officials, has been designed around
three Program elements. Each activity
listed in the State Training and
Education (T&E) Plan will be derived
from the following three elements:
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(1) Government Conducted Courses:

Such courses require the least
capability on the part of the State. They
are usually conducted through
provisions in 8 FEMA Regional Support
Contract and/or FEMA or other Federal
agency staff. The State’s responsibilities
fall primarily into administrative areas
of recruiting participants, making all
arrangements for the facilities needed
for presentation of the course, and the
handling of the cost reimbursement to
participants, though State staff may
participate as instructors. These courses
for example include:

(i) Career Development Courses:
Phases I, 11, and 1,

(ii) Radiological Officer and Instructor
Courses,

(iii) Technical Workshops on Disaster
Recovery or Hazard Mitigation.

(2) Government and Recipient
Conducted Courses:
Responsibilities in these courses fall
jointly upon Federal and State
government as agreed in the planning
for the course. Courses in this category
might include: .

(i) Emergency Management
Workshops,

(ii) Multijurisdictional Emergency
Operations Simulation Training.

In this category also, it is expected that
the State will be responsible for
administrative and logistical
requirements, plus any instructional
activity as agreed upon prior lo the
conduct of the course.

(3) Recipient Conducted Courses:

This element requires the greatest
degree of sophistication in program
planning and delivery on the part of the
State. Training events proposed by the
State must be justified as addressing
Emergency Management Training
Program objectives. Additionally, they
mus! address State or community needs
and indicate the State’s ability to
present and carry out the Program of
Instruction. Courses in this category
could include:

(i) Radiological Monitoring,

(ii) Emergency Operations Simulating
Training,

(iii) Shelter Management.

(d) In order that this three year
comprehensive Training and Education
Program planning can proceed in a
timely and logical manner, each State
will be provided three target
appropriation figures, one for each of the
three program years. States will develop
their proposals, using the target figure to
develop their scope of work.
Adjustments in funding and the scope of
work will be subject to negotiation
before finalization. Both the funding and
the scope of work will be reviewed each

year and adjustments in the out years
will reflect increased sophistication and
expertise of the States as well as
changing training needs within each
State. .

(e) FEMA funding through the State
Cooperative Agreement for the training
activities is to be used for travel and per
diem expenses of students selected by
the States for courses reflecting
individually needed or required training.
Additionally funds may be expended for
course materials and instructor
expenses. The funding provided in the
State Cooperative Agreement is not for
the purpose of conducting ongoing State
activities or for funding staff positions to
accomplish work to be performed under
this Agreement. Nor is the Agreement
for the purpose of purchasing equipment
which may be obtained with the help of
Personnel and Administrative funds. In
cases where equipment has been
identified as needed in the scope of
work submitted with the application,
and where it serves as an outreach to a
new audience or methodology,
equipment purchase may be approved at
the time of initial application approval.
During FY 81 only, allowable cost will
be funded at 100%. The projected
program envisions a sharing of eligible
costs imr the future however.

§ 360.3 Eligible applicants,

Each of Jhe 50 States, independent
commonwealths, and territories is
eligible to participate in a Sfate
Cooperative Agreement with FEMA.
The department, division, or agency of
the State government assigned the
responsibility for State training in
comprehensive emergency management
should file the application.

§ 360.4 Administrative procedures.

(a) Award.

Each State desiring to participate will
negotiate the amount of financial
support for the training and education
program. Deciding factors will be the
scope of the program, a prudent budget,
the number of individuals to be trained,
and variety of audiences included which
are in need of training. All these factors
are part of the required application as
discussed in Section 360.2.

(b) Period of Agreement,

Agreements will be negotiated
annually and will be in effect for a
period of 12 months. Each agreement,
however, will include a scope of work
for three years as reflected in Section
360.2(b) to give continuity to the total
training and education program.

(c) Submission Procedure.

Each State applicant shall comply
with the following procedures:

(1) Issuance of a Request for
Application: Each State emergency
management agency will receive a
Request for Application Package from
the State's respective FEMA Regional
Director.

(2) How to Submit: Each State shall
submit the completed application
package to the Regional Director of the
Appropriate Region.

(3) Application Package: The
Application Package should include:

(i) A transmittal letter signed by the
State Director of the agency tasked with
emergency management responsibilities
for that State. .

{ii) A three year projected training and
education scope of work including both
“required" training and “optional”
courses. The first of the projected three
year program is to be detailed as to list
of courses, description of training to be
offered, audiences to be reached and
numbers to be trained. Dates and
locations of training as well as cos!s of
delivery and student travel and per diem
are to be estimated. Special instructions
for this portion of the submittal will be
included in the Application Package.

(iii) Standard Form 270 “Request for
Advance or Reimbursement” as
required by OMB Circular A-102 and
FEMA General Provisions for
Cooperative Agreements.

(d) Reporting Agreements.
Recipients of State Agreement
benefits will report quarterly during the
Federal Fiscal year, directly to the
Regional Director of their respective
Regions. The report should include a
narrative of the training programs
conducted accompanied by rosters for
each event, agenda, and a summary
financial statement on the status of the
Agreement funds. Any
course or training activity
included in the Scope of Work and not
presented as scheduled should be
explained in detail as to the reason for
cancellation in the quarterly report. The
costs allocated to this cancelled activity
should be reprogrammed to another
training activity approved by the
Regional Director no later than the last
day of the 3rd quarter, or released to the
Region. An evaluation
of the degree to which
objectives were met, the effectiveness of
the methodology, and the
appropriateness of the resources and
references used should also be included
in the quarterly report. The
report is due in the Regional
Office no later than the 15th day of
January, April, and July. A final report
for the year is due the 15th of October.
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§360.5 General provisions for State
Cooperative Agreement.

The legal funding instrument for the
State Assistance Program for Training
and Education FEMA is the State
Cooperative Agreement, All States will
be required to comply with FEMA
General Provisions for the State
Cooperative Agreement. The General
Provisions for the State Caooperative
Agreement will be provided to the
States as part of the Request for
Application package. The General
provisions will become part of the
Cooperative Agreement,

Dated: December 24, 1980,

Jotin W. Macy, Jr.,

Directorn

FIL Doc WE=321 Filed 3-5-31: 45 wm)
DILLING CODE §718-01-M

44 CFR Parts 59, 60 and 64

National Flood Insurance Program

AGency: Federal Insurance
Administration, Federal Emergency
Management Agency.

acTion: Final rule.

SUMMARY: This rule amends the
National Flood Insurance Program
regulations concerning AO zones
(shallow flooding zones), and adds
regulations for AH zones (also shallow
flooding zones), which are currently not
mentioned In the regulations, These
changes are necessary due to changed
flood mapping methods which permit
the Federal Insurance Administration
(FIA) to determine base flood elevations
for shallow flooding areas characterized
by “ponding” flooding.

EFFECTIVE DATE: February 5, 1981.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard W. Krimm, Federal
Insurance Administration, Federal
Emergency Management Agency,
Washington, D.C. 20472, (202) 755-5581.
SUPPLEMENTARY INFORMATION: The
proposed rule to amend the National
Flood Insurance Program (NFIP)
regulations concerning AO zones
(shallow flooding zones) and add
regulations for AH zones (also shallow
f'foodmg zones) was published on
September 9, 1980 (45 FR 59346) with
request for comment. No comments
were received during the comment
period,

In this final rule, a conforming
amendment is added which
inadvertently was not included in the
proposed rule. Section 84.3(a)(1) is
amended to include the AH zone symbol
as part of the list of zone symbols. Since
this amendment is conforming and does

not affec! the substance of the proposed
rule, notice and comment are not
required.

A. Explanation of Rule Change

Under the authority contained in the
National Flood Insurance Act of 1968, as
amended (42 U.S.C. 4001 et seq.), the
Federal Insurance Administration (FIA)
amends $§ 59.1, 80.3, and 84 of Title 44
(formerly appearing at former §§ 19001,
1910.3 and 1914 of Title 24).

Originally, FIA only mapped one type
of shallow flooding zone—the AO zone,
where the average depth of flooding is
one to three feet above local grade,
where a clearly defined channel does
not exist, where the flooding path is
unpredictable, and where velocity flow
may be evident. The earlier maps had
no indication of flood depths for AQ
zones, but on more recenl maps, the
flooding depth in AO zones has been
specifically indicated (e.g., AO (depth 2
feet) indicates a two foot flooding
depth). Additionally, there are shallow
flooding zones where FIA can determine
base flood elevations relative to the
National Geodetic Vertical Datum of
1929, This is an easier standard for
rating and regulatory purposes. To avoid
confusion between the shallow flooding
zones with base flood elevations and
those with an average depth of flooding
above local grade, FIA has established
the AH zone where base flood
elevations are indicated.

Since the regulatory flood plain
management standard in the AO zone
will be relative to the highest adjacent
grade to a proposed structure, “highest
adjacent grade” is defined, Previously,
AO zones were regulated relative to a
depth number above the crown of the
nearest streel. This treatment assumed
that all shallow flooding areas would be
relatively flat, ponding areas, where
elevaling relative to the crown of the
nearest street would provide an
adequate protection level and a
convenient reference point. However,
this criterion is inadequate since many
of the shallow flooding zones now being
mapped are*on slopes, where the
nearest street may be well above or
below the proposed construction site.
For this reason, the protection level in
AO zones will be relative to “highest
adjacent grade,” as defined in § 59.1 of
the proposed rule change. This new
standard will correspond to the mapping
methodology, which determines the
average depth of flooding over local
grade.

The current definition of “area of
shallow flooding” in Section 59.1
mentions a VO zone as one type of
shallow flooding zone. FIA has never
designated a VO zone, This zone may be

used at some time in the future, after

§ 60.3 is amended to specify regulatory
standards for the VO zone. Whether or
not a shallow flooding area will be
designated as an AH or AO zone
depends on the rapidity of change in the
water surface elevation relative to the
topographical information available for
the shallow flooding area. The following
types of shallow flooding areas
generally indicate where AH and AO
zone designations will be used.

1) Flal, ponding areas, where shallow
floodwaters accumulate, and little or no
velocity flow s evident and a 10-yeat flood
elevation does not occur or cannot be
estimated. This lype of shallow flooding area
will pormally be designated an AH zone.

2) Sloping areas, where shallow
floodwaters flow in a sheet, maintaining o
relatively constant average depth above local
grade. Normally, this type of shallow flooding
area will be designated as an AO zone,
unless the topographical information is
detailed enough and the slopes are small
enough to determine base flood elevations
relative lo mean sea level and adequately
present their location on a map,

3) Alluvial fan areas, where floodwaters
flow out of confined paths in hilly or
mountainous areas and spread over large

-areas of a valley in an unpredictable manner.

Alluvial fan areas are normaily found in arid
regions of the western statos. They will
normally be designated AO zones. Alluvial
fan aress are being studied in more detail by
FIA and the findings may lead to separale
regulation and rating of this hazard area.

AH zones will be regulated similarly
to Zones Al-30, since both types of
zones have base flood elevations. A
flood protection level at the depth
number above highest adjacent grade
will be required for AO Zones, (A two
foot flood protection level will be used if
no depth number is indicated for the AO
zone). Aside from this different
protection standard, AO zones will be
regulated similarly to AH and AI-30
zones.

In summary, the AO and AH zones
will be used in the following situations:

1) The AO zones (with flood depths
indicated) will be used primarily for sheet
flow areas where the depth of flooding is
from one to three feel, where a clearly
defined channel does not exist, where the
flooding path is unpredictable, where velocity
flow may be eviden!, and where it is not cost
effective to determine flood elevations
relative to mean sea level. The regulatory
flood plain management standard will be
based on a flood depth number of one to
three feet above adjacent grade.

2) The AH zone will be used primarily for
areas of ponded water, or sheet flow over
arcas of very low slope, where the depth of
flooding is from one to three feet, where a
clearly defined channel does not exist, where
the flooding path Is unpredictable, where
velocity flow is minimal, where the 10-year
flood does not exist or cannot be calculated,
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and where it is cost effective to determine
flood elevatons relative to mean sea level,
The regulatory flood plain management
standard will be based on the base flood
elevation.

B. Procedural Information.

This proposed rule does not have a
substantial impact upon the quality of
the environment. A finding to that effect
is included in the formal docket file and
is available for public inspection and
copying at the above address.

PART 59—GENERAL PROVISIONS

1. Section 59.1 is revised to have the
following definitions read as follows:

§59.1 [Amended]

“Area of shallow flooding" means a
designated AO, AH, or VO zone on a
community's Flood Insurance Rate Map
(FIRM) with a one percent or greater
annual chance of flooding to an average
depth of one to three feet where a
clearly defined channel does not exist,
where the path of flooding is .
unpredictable and where velocity flow
may be evident. Such flooding is
characterized by ponding or sheet flow.

“Area of special flood hazard" is the
land in the flood plain within a
community subject to a one percent or
greater chance of flooding in any given
year. The area may be designated as
Zone A on the FHBM. After detailed
ratemaking has been completed in
preparation for publication of the FIRM,
Zone A usually is refined into Zones A,
AO, AH, Al-89, VO, or VI-30.

. - . -

“Special hazard area” means an area
having special flood, mudslide (i.e.,
mudflow) and/or flood-related erosion
hazards, and shown on an FHBM or
FIRM as Zone A, AO, Al-99, AH, VO,
VI-30, M or E.

2. Section 59.1 is further revised by
adding a new definition—"Highest
adjacent grade."”

“Highest adjacent grade” means the
highest natural elevation of the ground
surface prior to construction next to the
proposed walls of a structure,

PART 60—~CRITERIA FOR LAND
MANAGEMENT AND USE

§60.3 [Amended)

3. Section 60.3(c) is revised to read as
follows:

{¢) When the Administrator has
provided a notice of final flood
elevations for one or more special flood
hazard areas on the community's FIRM
and, if appropriate, has designated other
special flood hazard areas without base
flood elevations on the community's
FIRM, but has no! identified a regulatory
floodway or coastal high hazard area,
the community shall:

4. Section 60.3(c)(7) is amended by
inserting the words, “AH zones,"
between the words “unnumbered A
zones" and “and AO zones."

5. Section 60.3(c)(2) and (3) are
amended by inserting the words "and
AH zones" between the words “Zones
Al-30" and "on the community's FIRM."
wherever they appear. -

6. Section 60.3{c)(7) is revised to read
as follows: '

(c) LR

(7) Require within any AO zone on the
community’s FIRM that all new
construction and substantial
improvements of residential structures
have the lowest floor (including

" basement) elevated above the highest

adjacent grade at least.as high as the
depth number specified in feet on the
community’s FIRM (at least two feet if
no depth number is specified);

7. Section 60.3(c)(8) is revised to read

as follows:

(c) L

(8) Require within any AO zone on the
community’s FIRM that all new
construction and substantial
improvements of nonresidential
structures (i) have the lowest floor
(including basement) elevated above the
highest adjacent grade at least as high
as the depth number specified in feet on
the community’'s FIRM (at least two feet
if no depth number is specified), or (ii)
together with attendant utility and
sanitary facilities be completely
floodproofed to that level to meet the
floodproofing standard specified in
§ 60.3(c)(3)(ii):

8. Section 60.3(c) is amended by
adding a new subparagraph (11) to read
as follows:

- . . . .

(c) L A )

{11) Require within Zones AH and
AO, adequate drainage paths around
structures on slopes, to guide
floodwaters around and away from
proposed structures.

. . . . .

PART 64—COMMUNITIES ELIGIBLE
FOR THE SALE OF FLOOD
INSURANCE

§64.3 [Amended]

9. Section 64.3 is amended by adding
the AH zone symbol to the list of zone
symbols. The AH zone symbol follows
the AO zone symbol and precedes the
V1-30 zone symbol. The AH zone
symbol is added as follows:

(8) .

(1) .o

AH—Areas of special flood hazards

having shallow water depths and/or
unpredictable flow paths between (1)
and (3) feet, and with water surface
elevations determined.
(42 U.S.C. 4001 et seq., Reorganization Plan
No. 3 of 1978 (3 CFR 1978 Comp. 329) and
Executive Order 12127 (44 FR 19367)).
(Catalog of Federal Domestic Assistance
Number 83.100 National Flood Insurance
Program.)

Issued: December 18, 1980,

Gloria M. Jimenez,

Federol Insurance Administrator.
(PR Doc. 81-322 Filed 1-5-8); 845 sm)
BILLING CODE 6718-03-M

44 CFR Part 65
[Docket No. FEMA-5967)
Communities With Minimal Flood

Hazard Areas for the National Flood
Insurance Program

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Final rule. -

suMMARY: The Federal Insurance
Administrator, after consultation with
local officials of the communities listed
below, has determined, based upon
analysis of existing conditions in the
communities, that these communities’
Special Flood Hazard Areas are small in
size, with minimal flooding problems.
Because existing conditions indicate
that the area is unlikely to be developed
in the foreseeable future, there is no
immedialte need to use the existing
detailed study methodology to
determine the base flood elevations for
the Special Flood Hazard Areas.
Therefore, the Administrator is
converting the communities listed below
to the Regular Program of the National
Flod Insurance Program (NFIP) without
determining base flood elevations.
EFFECTIVE DATE: Date listed in fourth
column of List of Communities with
Minimal Flood Hazard Areas.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, National Flood
Insurance Program, (202) 426-1460 or
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Tol! Free Line 800-424-8872, Federal
Emergency Management Agency,
Washington, D.C. 20472.
SUPPLEMENTARY INFORMATION: In these
communities, the full limits of flood
insurance coverage are available at
sctuarial, non-subsidized rates. The
rates will vary according to the zone
designation of the particular area of the
community.

Flood insurance for contents, as well
as structures, is available, The
maximum coverage available under the
Regular Program is significantly greater

than that available under the Emergency
Program.

Flood insurance coverage for property
located in the communities listed can be
purchased from any licensed property
insurance agent or broker serving the
eligible community, or from the National
Flood Insurance Program. The effective
date of conversion to the Regular
Program will not appear in the Code of
Federal Regulations except for the page
number of this entry in the Federal
Register.

The entry reads as follows:

§65.7 List of communities with minimal flood hazard areas.

Date of converson
0 regular program

Dec. 16, 1680
Jan. 2, 1081,
Jan_ 16, 1561,

Jan. 18, 1981,
Jen. 30, 1961
Jan 30, 1981

[Nutiona!l Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of
1068), effective January 28, 1968 (33 FR 17804, November 28, 1968), as amended; 42 US.C.
4001-4128; Executive Onder 12127, 44 FR 19367; and delegation of authority to the Federal

Insurance Administrator)
lssuod: December 11, 1980,
Gloria M. Jimenez,
Fuderal Insurance Administrator,
b 83-331 Filed 1-5-81: 048 am)
BILLING CODE &7 18-03-M

44CFR Part 67
[Docket No, FEMA-5841)

National Flood Insurance Program;
Final Flood Elevation Determination

AGENCY: Federal Insurance
Administration. FEMA.

ACTION: Removal of final rule.

SUMMARY: The Federal Insurance
Administration has erroneously
published the final flood elevation
determination for the Township of
Willistown, Chester County,
Pennsylvania. This notice will serve to
delete that publication. Following an
engineering analysis and review, a
revised nolice of proposed flood
elevation determination will be issued.

EFFECTIVE DATE: January 6, 1961,

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, Federal
I-:nxeergency Management Agency,
P;fd_eral Insurance Administration,
.\'ri!mnal Flood Insurance Program, (202)
426~1460 or Toll Free Line (800) 424~

8872, (In Alaska and Hawaii call Toll
Free Line (800) 424-9080), Washington,
D.C. 20472.

SUPPLEMENTARY INFORMATION: As a
result of a recent engineering analysis,
the Federal Insurance Administration
has determined that the notice of final
flood elevation determination for the
Township of Willistown, Pennsylvania,
published at 45 FR 78477, on December
1, 1980. should be removed. After a
technical evaluation, a revised notice of
proposed flood elevations will be issued,
with a ninety-day period specified for
comments and appeals,

{National Flood Insurance Act of 1968 (Title
X111 of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; and delegation of authority to
Federal Insurance Administrator)

lssued: December 15, 1980,
Gloria M. Jiminez,
Federal Insurance Administralor.,
[FR Doc. 81-330 Filed 1-5-01: 845 um]
BILLING CODE #718-03-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of Child Support Enforcement
45 CFR Part 304

Federal Financial Participation;
Availabliity and Rate of Federal

Financial participation
AGENCY: Office of Child Support
Enforcement (OCSE, HHS).
ACTION: Final Rule,

SUMMARY: This regulation provides for
Federal financial participation (FFP) on
a continuing basis for the cost of child
support enforcement services provided
by State IV-D agencies to individuals
who are not eligible for assistance under
the Aid to Families with Dependent
Children program (AFDC). The
regulation implements Section 301 of
Public Law 96-272 which provides
funding for all non-AFDC services
provided on or after October 1, 1978.
The statute makes no reference to a
termination date, thus States will be
able to receive 75 percent
reimbursement for the cost of providing
child support services to non-AFDC
recipients on a permanent basis.
EFFECTIVE DATE: October 1, 1978.

FOR FURTHER INFORMATION CONTACT:
Justine Deegan, Room 1010, 6110
Executive Blvd., Rockville, MD 20852;
(301) 443-5350, .
SUPPLEMENTARY INFORMATION: Title IV~
D of the Social Security Act requires
each State to make child support
enforcement services available to
welfare receipients and those
individuals not on welfare who request
such services. When the Child Support
Enforcement program was established
in 1975, FFP for services to non-welfare
recipients was provided for only one
year, until June 30, 1976. Public Law 94—
365 enacted in July 1976 extended FFP
until June 30, 1977, Public Law 95-59,
effective June 30, 1977, provided a 15
month extension until September 30,
1978.

Later, Public Law 86178, signed by
the President on January 2, 1860
provided FFP for services to non-welfare
recipients for the period October 1, 1978
through March 31, 1980, Section 301 of
Public Law 96-272 amends Section
455(a) of the Social Security Act
retroactive to October 1, 1978, The
amendment provides FFP for services to
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non-welfare recipients on a continuing
basis,

The Department finds, in accordance
with the Administrative Procedure Act
(5 U.S.C. 553(b)(B)), that there is good
cause to dispense with public notice and
comment with respect to this
amendment. The change is a technical
amendment which merely conforms the
regulation to the amended statute.
Further, this regulation imposes no new
requirement upon the States, but rather
provides FFP to the States for activities
that have been and continue to be a part
of the Child Support Enforcement
program. Consequently, notice of
proposed rulemaking would be
impracticable and unnecessary. In
addition, this amendment is effective
immediately upon publication,
retroactive to October 1, 1978, because it
removes a restraint on Federal funding.

45 CFR 304.20 is amended by revising
paragraph (a) as follows:

§ 304.20 Availability and rate of Federal
financial participation.

{a) Federal financial participation at
the 75 percent rate is available for:

(1) Necessary expenditures under the
State title IV-D plan for the child
support enforcement services and
activities specified in this section and
§ 304.21 provided to individuals from
whom an assignment of support rights
has been obtained pursuant to § 232.11
of this title;

{2) Collection services pursuant lo
§ 302.51(e)(1) of this chapter;

{3) Parent locator services for
individuals eligible pursuant to § 302.33
of this title;

(4) Paternity and child support
services under the State plan for
individuals eligible pursuant to § 302.33
of this chapter.

» » » . »

{Section 1102 of the Social Security Act. (49
Stat. 647) and Section 455{a) of the Social
Security Act 42 U.S.C. 655(a).) Catalog of
Federal Domestic Assistance Program No.
13.679. Child Support Enforcement Program)

Note.~The Office of Child Support
Enforcement has determined that this
document does not require preparation of a
Regulatory Analysis as prescribed by
Executive Order 12044,

Dated: October 20, 1980,

William . Driver,
Director, Office of Child Support
Enforcement.

Approved: November 13, 1980.
Patricia Roberts Harris,
Secretary.
|FR Doc. 51-324 Filed 1-5-81; 845 am)
BILLING CODE 4110-07-M

46 CFR Part 502
{General Order 16; Amdt. 37]
Rules of Practice and Procedure

AGENCY: Federal Maritime Commission.
ACTION: Final rules.

FEDERAL MARITIME COMMISSION

SUMMARY: The Commission's Rules of
Practice and Procedure are amended to
set out the procedures to be followed in
complaint proceedings involving
maritime labor agreements which
provide for an assessmen! agreement.
Initial decision in such a proceeding
must be issued within eight months of
filing of a complaint and a final decision
of the Commission must be issued
within one year of filing of a complaint.
More stringent time periods for the filing
of exceptions and replies are and
established and provision is made that
discovery procedures are to commence
concurrently with the filing of a party's -
first pleading. These amendments are
necessitated by passage of the
"Maritime Labor Agreements Act of
1980" (Pub. L. 96-325).

EFFECTIVE DATE: January 6, 1981.

FOR FURTHER INFORMATION CONTACT:
Francis C. Hurney, Secretary, Federal
Maritime Commission, Washington, D.C.
20573 (202) 523-5725.

SUPPLMENTARY INFORMATION: The
“Maritime Labor Agreements Act of
1980" (Pub. L. 96-325) amends the
Shipping Act, 1916 to exempt collective
bargaining and related agreements from
regulation by the Federal Maritime
Commission unless such agreements
provide for an assessment agreement.
Pub. L. 96-325 defines assessment
agreements as those which provide for
the funding of collectively bargained
fringe benefit obligations on other than a
uniform man-hours basis regardless of
the cargo handled or type of vessel or
equipment utilized and irrespective of
whether or not they are part of a
collective bargaining agreement or are
negotiated separately, Where a
complaint is filed involving assessment
agreements, the Commission must issue
its final decision in the proceeding
within one year of the filing of the
complaint. Accordingly, it is necessary

to prescribe time limitations and
procedures relating to the conduct of
such proceedings,

A new § 502.75 is established which
provides that the initial decision in an
assessment agreement proceeding will
be issued within eight months of the
date of filing of the complaint, Discovery
will commence at the time of filing of a
party's initial pleading. The time for
filing of exceptions to the initial decision
and replies thereto is reduced to 15 days
for each filing. The time within which
the Commission may review the initial
decision in the absence of exceptions
remains thirty days. Section 502.227 is
amended to reflect these deviations
from the general rules regarding th
conduct of proceedings. *

Therefore, pursuant to 5 U.S.C. 553
and sections 22 and 43 of the Shipping
Act. 1916 (46 U.S.C. 821, 841a) Part 502 of
Title 46, Code of Federal Regulations (s
amended in the following respects.

1. A new § 502.75 is added reading us
follows:

§ 502.75 Proceedings involving
assessment agreements.

(a) In complaint proceedings involving
assessment agreements filed under the
fifth paragraph of Section 15 of the
Shipping Act, 1918, the Notice of Filing
of Complaint and Assignment will
specify a date before which the initial
decision will be issued which date will
be not more than eight months from the
date the complaint was filed.

(b) Any party lo a proceeding
conducted under this section who
desires to utilize the prehearing
discovery procedures provided by
Subpart L of this part shall commence
doing so at the time it files its initial
pleading, i.e., complaint, answer or
petition for leave to intervene.
Discovery matters accompanying
complaints shall be filed with the
Secretary of the Commission for service
pursuant to § 502113 of this part.
Answers or objection to discovery
requests shall be subject to the norma!
provisions set forth in Subpart L.

{c) Exceptions to the decision of the
presiding officer, filed pursuant to
§ 502.227 (Rule 227) shall be filed no
later than fifteen (15) days after date of
service of the initial decision. Replies
thereto shall be filed no later than
fifteen (15) days after date of service of
exceptions. In the absence of .
exceptions, the decision of the presiding
officer shall be final within 30 days from
the date of service unless within that
period a determination to review is
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made in accordance with the procedures
outlined in § 502.227 of this part.

§502.227 [Amended]

2. Section 502.227(a) is revised insofar

s the last sentence thereof shall read as
follows:

(a)* *

The time periods for filing exceptions
ind replies to exceptions, prescribed by
this section shall not apply to

ceedings conducted under §§ 502.67
ind 502.75 of this part.

¥

Bv the Commission.
Francis C. Humey,
11368 Filed 3581 1645 am)
EILLING CODE 6730-01-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is 10 give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 715

Actions in the Interest of the
Employee

AGENCY: Office of Personnel
Management.

ACTION: Proposed regulation.

SUMMARY: This documen! proposes a
revision to the regulations governing
voluntary actions and other
nondisciplinary actions concerning
employees. The title of these
regulations, now “Nondisciplinary
Separations, Demotions, and Furloughs™
would be changed to reflect the actions
covered in the proposed revision.
Several actions and requirements now
found in the FPM chapter would be
incorporated into the body of the
regulation, to accomplish OPM's aim of
having all requirements in regulation.
DATE: Comments must be received on or
before March 9, 1981.

ADDRESS: Send written comments to
Workforce Effectiveness and
Development Group, Office of Personnel
Management, P.O, Box 14080,
Washington, D.C. 20044, Attention:
Employee Relations Branch.

FOR FURTHER INFORMATION CONTACT:
Cynthia Field, 202-632-7778.
SUPPLEMENTARY INFORMATION: The
current regulation, Part 715, covers only
volunlary separations, despite the title.
Other requirements concerning actions
in the interest of the employee, e.g.,
voluntary relirements, or cancellation or
correction of separations, suspensions,
etc., are sel forth in FPM chapter 715,
FPM Supplement 831-1, elc. OPM
believes it would be better to have these
actions and provisions clearly set forth
in one regulation, Certain other material
which is currently found in FPM chapter
715 (for example, the fact that voluntary
separations and reductions in grade and
pay are by their nature actions not
requiring adverse actions procedures) is

more appropriate for inclusion in a
revision to chapter 715, to be issued
later. OPM plans to revise the chapter
title and to provide guidance,
information, and illustrative material,
including applicabie court decisions and
opinions of the Merit Systems Protection
Board on the question of voluntariness
versus involuntariness of actions.

Office of Personnel Management,
Beverly M. Jones,
Issuance System Manager.

Accordingly, the Office of Personnel
Management proposes to revise 5 CFR
Part 715 to read as follows:

PART 715—ACTIONS IN THE INTEREST OF
THE EMPLOYEE

Sec.

715101 Actions covered.

715102 Employees covered.

715103 Voluntary separation or reduction in
grade or pay.

715104 Cancellation or correction of
separations, reductions in grade or pay,
suspensions, or furloughs,

Authority: 5 U.S.C. 1302, 3301, 3302, 7301,

PART 715— ACTIONS IN THE
INTEREST OF THE EMPLOYEE

§715.101 Actions covered.

This part applies to the following
actions:

(a) Separations or reductions in grade
or %ay requested by employees.

(b) Cancellation or correction of
separations, reductions in grade or pay,
suspensions, or furloughs in the interest
of employees.

§715.102 Employees covered.,

This part applies to employees in the
Executive departments and independent
establishments of the Federal
Government, including Government-
owned or controlled corporations, and
in those partions of the legislative and
judicial branches of the Federal
Government having positions in the
competitive service.

§ 715.103 Voluntary separation or
reduction in grade or pay.

{a) General. An employee may submit:

(1) A resignation or an application for
optional retirement or disability
retirement, at any time, specify the
effective date of the action, and have his
or her reasons for the aciton entered in
the employee's official records; or

(2) A reques! for reduction in grade or
pay at any time, specify the effective
date of the action (subject to the

approval of agency management), and
have his or her reasons for the action
entered in the employee’s official
records.

(b) Withdrawal of request for
voluntary separation or reduction in
grade or pay. The agency may permit an
employee to withdraw a resignation, a
retirement application, or a request for
reduction in grade or pay at any time
before it has become effective. The
agency may decline a request to
withdraw a resignation or application
for retirement, or a request for reduction
in grade or pay only when the agency
has a valid reason and explains that
reason in writing to the employee. Valid
reasons include, but are not limited to,
the hiring of or the commitment to hire a
replacement. If an applicaiton for
retirement has been sent to OPM, the
agency shall notify OPM immediately of
the employee's withdrawal of the
request. Once a voluntary separation or
reduction in grade or pay action has
been effected, the agency may not
change it excep! as provided by
§ 715.104.

§715.104 Cancellation or correction of
separations, reductions in grade or pay,
suspensions, or furloughs.

{a) Cancellation. Any separation,
reduction in grade or pay, suspension, or
furlough may be cancelled at any time
before it becomes effective. After the
action is effected, however, it may nol
be canceled unless appropriate
authority as defined in § 550.803(d) of 5
CFR exists for the cancellation,
including:

(1) Unjustified or unwarranted action.
The agency shall cancel a separation,
reduction in grade or pay, suspension, or
furlough when an appropriate authority
determines that the action was
unjustified or unwarranted.

(2) Erroneous retirement. The agency
shall cancel an erroneous retirement
and return the employee to duty or to a
leave status, as appropriate.

When the agency cancels an action
under paragraph (a)(1) or (a)(2) of this
section, it shall make its determination
regarding back pay under the provisions
of section 5596 of Title 5. United States
Code, and Subpart H of Part 550 of this
chapter.

{b) Correction. The agency may
withdraw any separation, reduction in
grade or pay, suspension, or removal al
any time before it becomes effective.
Once it is effected, the agency may
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correct such an action only when
incorrectly processed initially, e.g.:
(1) Transfer. The agency may change
a voluntary separation for the purpose
of transfer or for appointment to another
Federal agency to make the separation
effective on the day before the transfer
or appointment was actually effected.
(2) Change in reason for action, The
agency may correct an erroncously
described action by substituting 8 more
appropriste description.
(5 U.S.C. 1302, 3301, 3302, 7301)
I'H Doc. m-02 Filed 1-5-81: 645 am)
BALLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1040
|Docket No. AD-225-A33]

Milk in the Southern Michigan
Marketing Area; Recommended
Decision and Opportunity To File
Written Exceptions on Proposed
Amendments to Tentative Marketing
Agreement and to Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed nile.

suMMARY: This decision recommends
certain changes in the order provisions
pertaining to supply plant pooling
qualifications and the conditions under
which milk may be diverted from one
plant to another, Also, it recommends
that handlers be allowed to subtract
authorized deductions from partial
payments lo producers, This decision is
based on industry proposals considered
it a public hearing held March 25-26,
1980, The recommended changes are
necessary to reflect current marketing
conditions and to assure orderly
marketing in the area.

DATE: Comments are due on or before
January 21, 1981,

ADDRESS: Comments (four copies)
should be filed with the Hearing Clerk,
Room 1077, South Building, United
States Department of Agriculture,
Washington, D.C., 20250.

FOR FURTHER INFORMATION CONTACT:
Martin J. Dunn, Marketing Specialist,
Dairy Division, United States
Department of Agriculture, Washington,
D.C. 20250, 202-447-7311.
SUPPLEMENTARY INFORMATION: This
proposed action has been review under
USDA procedures established in
Secretary’s Memorandum 1955 to
implement Executive Order 12044, and
has been classified “not signficant,”
Ihis decision constitues the

Department’s Draft Impact Analysis
Statement for this proceeding.

Prior document in this proceeding:

Notice of Hearing: 1ssued February 28,
1980, published March 4, 1980 (45 FR
14047).

Preliminary Statement

Notice is hereby given of the filing
with the Hearing Clerk of this
recommended decision with respect to
proposed amendments to the tentative
marketing agreement and order
regulatiang the handling of milk in the
Southern Michigan marketing area. This
notice is issued pursuant to the
provisions of the Agricultural Marketing
Agreement Acl of 1937, as amended (7
U.S.C. 801 et seq.), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
Part 800),

Interested parties may file written
exceptions to this decisions with the
Hearing Clerk, U.S. Department of
Agriculture, Washington, D.C., 20250, on
or before January 21, 1981. The
exceptions shouid be filed in
quadruplicate. All written submissions
made pursuant to this notice will be
made available for public inspection at
the office of the Hearing Clerk during
regular business hours (7 CFR 1.27(b)).

The proposed amendments set forth
below are based on the record of a
public hearing held at Flint, Michigan,
on March 25-26, 1980, pursuant to notice
thereof issued February 28, 1980 (45 FR
14047).

The material issues on the record of
hearing relate to:

1. A second partial payment to
producers.

2. Pool supply plant provisions,

3. Producer milk,

4. Payments lo producers and to
cooperative associations.

Findings and Conclusions

The following findings and
conclusions on the material issues are
based on evidence presented at the
hearing and the record thereof:

1. A second partial paynient to
producers.

The order should not be revised to
provide for a second partial payment lo
producers.

The order now provides that handlers
shall pay a partial payment to producers
for milk delivered during the first 15
days of the month at not less than the
Class 11l price for the preceding month,
The payment to individual producers is
made on or before the last day of the
month. In the case of @ cooperative
association authorized to collect

payments due its members, the partial
payment is made to the cooperative on
or before the second day prior to the end
of the month.

The Michigan Milk Producers
Association (MMPA) proposed that the
order be revised to provide for two
partial payments each month to
producers and to cooperative
associations. The rate of payment would
be the Class 11l price for the preceding
month (3.5 percent butterfat basis), plus
25 cents per hundredweight. For milk
delivered during the first 10 days of the
month, handlers would pay the first
partial payment to cooperative
associations by the 20th day of the
month, and, as initially proposed, to
individual producers by the 25th day of
the month. At the hearing, proponent
modified the second date to the 22nd
instead of the 25th day of the month. For
milk delivered during the 11th-20th days
of the month, handlers would pay the
secand partial payment lo cooperative
associations by the last day of the
month and, as initially proposed, to
individual producers by the 5th day of
the following month. At the hearing,
proponent changed the 5th to the 2nd
day of the following month.

Proponent's proposal was supporled
by Michigan Producers Dairy, a
cooperative association supplying the
market. Also, the President of the
Michigan Farm Bureau supported the
proposal in a post-hearing brief, The
proposal was opposed by 11 handlers
regulated by the order, and by the
Independent Cooperative Milk
Producers Association.

A proponent witness testified that the
proposal is intended to reduce the credit
extended to handlers by dairy farmers
and to accelerate payment to them, 3
thereby improving producers’ cash flow.
The witness also testified that with an
additional partial payment farmers
would probably lose less money thun
with only one partial payment in the
event of handler insolvency. The
wilness testified that the interést cost lo
producers in extending credit to
handlers may be actual interest for the
money the farmer borrows to conduct
his operation, or it may be an imputed
interest cost for the money dairy farmers
have tied up in the milk in the marketing
system for which they have not yet been
paid. The witness stated that over the
years the money that dairy farmers have
in the system, the interest cost of the
money and their financial risk have
increased substantially. In his view, this
has tended to place an extremely high
part of the cost of the milk marketing
system on dairy farmers.

The witness testified further that in
the Order 40 markeling area a very high
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percentage of milk is sold to consumers
through stores on a cash and carry
basis. He staled that most of the milk
received at a handler's processing plant
is in the hands of consumers and paid
for by them in 10 days. His view was
that a highly efficient marketing system
takes a bulky. very perishable product
and moves it from cow to consumer in
less than two weeks, and a large par! of
it within one week. Yet, farmers do not
receive final payment for their milk until
two to six weeks alter the milk has been
delivered to regulated handlers.

Two MMPA producers also teslified
in favor of the proposal. One lestified
that suppliers of production inputs have
changed their credit policies over the
past year [prior 1o the hearing) so that
-some merchants now are on a cash
basis and others have reduced credit
terms from the usual 30 days to 10 days
on accounts for feed, supplies,
machinery and other goods, The other
producer testified that adoption of the
proposal would create a better cash
flow for dairy farmers and would reduce
producers’ financial risk. The financial
risk referred lo is the possibility that
producers would not be paid in the
event of handler insolvency.

Another MMPA witness testified thal
the additional partial payment, which
would result in producers receiving
three payments a month for their milk, is
workable. He explained the procedural
steps necessary for the additional
payment and stated that,
administratively, the cooperative is
capable of paying producer members
close to the handler date for making
payments, and could do so if handlers
made payment in good funds by the due
date.

Four wilnesses representing 11
handlers reguluted by the order, and the
representative of a producer cooperative
association, testified against the
propasal. One of the witnesses, who
represented the 9 handlers, opposed the
proposal primarily on the basis that: (1)
handlers would be required to pay for
milk prior o the time they could collect
for products sold, and [2) a cash flow
problem would be created for handlers,
resulting in additional costs for
consumers.

1In & post-hearing brief, the atlorney
for the 9 handlers stated that: (1) there
should not be an amendment of this
signiflicance without substantial
additional study and coordination with
other orders, and (2) a substantial
question exists as to whelber the
Department! is authorized o prescribe
more expedited payment lerms.

The witness for another handler
opposed the proposal primarily on the
basis that: (1) producer interest

expenses, which are incorporated into
Federal milk support prices, do not
justify payment acceleration, (2)
producer financial risk would not be
reduced by the adoption of the proposal
and may be more effectively resolved by
a variety of less costly alternatives, [3)
substantial costs to handlers and
consumers would result, and (4) a
disproportionate share of cash flow
burdens would be shified to handlers.

In a post-hearing brief, the handler's
counsel stated that the chief economist
of the Department had stated that dairy
farmer income is rising faster than costs
of production. Also, the counsel stated
that since cash flow problems to
producers, as well as to handlers, are
not unique to the Southern Michigan
market, any affirmative agency decision
on the proposal, or its equivalent:
consideration elsewhere, should come
only after studied analysis of its
national impact.

Two other handler witnesses who
testified in opposition to the proposal
stated that some handlers wo sell fluid
milk products to institutions, such as
public schools, cannot reduce the time it
presently lakes to collect accounts.

A witness for a producer cooperative
association opposed the proposal on the
basis that a cash flow “squeeze™ would
fall hardest on small, independent milk
dealers. The witness claimed that
becuase of this a second partial
payment would increase, not decrease.
the exposure of producers to the risk of
handler insolvency.

Before discussing the issue of whether
a second partial payment should be
provided for Order 40, il is appropriate
to describe some of the characteristics
of the Order 40 market. At the time the
hearing was held, there were 28
handlers operating 42 pool plants
regulated by the order. Five of these
handlers were cooperative associations
that operated 15 of the pool plants.

For 1979, the Order 40 marke! was
supplied by 6,365 producers who
delivered a monthly averge of 350
million pounds of milk to the market.
The average production per farmer was
1.824 pounds per day. For the year,
producers supplied about 4 billion
pounds of milk. Of this, 53 percent was
used in Class I fluid milk products, 7
percent was used in Class Il (chiefly as
cottage cheese} and 40 percent was used
in Class 111 [chiefly as nonfat dry milk
and condensed milk). Aboul 54 percent
of the Class 1 milk for the market was
sold in the Detroil metropolitan area,
The average order blend price for Order
40 producer milk pooled in 1979 was
$11.73 per hundredweight (3.5 percent
butterfat basis).

A witness for proponent entered an
exhibit into evidence to indicate certain
changes that have occurred with respect
to Michigan dairy farms between 1958
and 1978, as compiled by Michigan State
University. The number of cows per
farm increased from 30 to 83, while
production per cow increased from 9,715
pounds to 14,232 pounds. Milk sales
from such farms increased from 288,000
pounds 1o 1.2 million pounds a year per
farm. The dollar value of milk sales per
farm increased from $10,036 to $124,000
while the average price of milk
increased from $3.49 1o $10.41 per
hundredweight. This average price
corresponds closely to the uniform
prices of the present Order 40 and ils
predecessor orders for milk of 3.5
percent butterfat.

Total farm capitalization increased
from $61,395 to $492,746. Cash income,
increasingly from milk sales, wen! from
$19,952 to $156,958, while cash exepnses
increased from $11,865 to $104.412. Loan
repayments increased from $3.000 to
$33,224.

An evaluation of the hearing evidence
introduced into the record on the
proposal for a second partial paymen!
leads to the conclusion that the proposa!
should not be adopted. Marketing
conditions in the affected area are not
such that it necessary to mandale more
frequent payments to producers eiach
month.

Although the Act expressly authorizes
the setting of payment dates under an
order, it does not specily how frequently
handlers must pay producers. This is
customarily established under an order
on the basis of prevailing marketing
conditions, including payment practices
already existing in an area or new
payment practices that handlers and
producers may find mutually desirable.
On this basis, the Southern Michigan
order now provides for one partial
payment and a final payment by
handlers to producers each month,

Under the proposal being considered,
handlers would be required each month
o muke & second partial payment to
producers. While the proposal is
supported by a lurge segment of the
producers on the market, a number of
producers in the area do nol support the
proposal. Also, objections to the
proposal were voiced by many of the
handlers in the market. Although some
of the opposing arguments are of a
questionable nature, it is evident,
nevertheless, that there is a substantial
difference of opinion among producers
and handlers in the market as lo
whether a different payment -
arrangement between these parties is
desirable. This places considerably
more burden on proponents to show that
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a second partial payment for milk is
pssential to the mainlenance of orderly
marketing in the Southern Michigan
market and that the order must be
changed to impose the additional
paymenlt requirement on regulated
handlers. This showing was not made.

A principal argument by the
proponent cooperative (MMPA] for more
frequent payments was the need by
producers for improving their cash flowy
that is, obtaining payment for milk more
quickly after producing it and delivering
it to handlers. However, proponent did
not establish any specific “cash flow"
probelms applicalbe to a substantial
number of Order 40 producers that
would require an acceleralion of
payments to producers. In fact, the
testimony ot two MMPA producers
established that producers often are
able 10 arrange payment schedules to
correspond to the payment dales now
provided by the order, that only some
production items are bough! on a cash-
on-delivery basis (and then often al a
discount rate), and that many items are
bought on the basis of monthly
payments with no cost or penally
imposed except for payment
delinguency.

Furthermore, it is noted thal the
record established that produers are
recelving increases in Class Il prices
which have occurred since the present
partial paymen! provision was
established for Order 40 in 1964. Such
increases automatically enhance the
amount of money paid out by handlers
for the single partial payment. In 1974,
the average Class 111 price was $6.80 per
hundredweight, For the same year, the
average uniform price was $8.13. The
partial payment rate was 84 percent of
the final payment rate of $8.13. In 1979,
the average Class Il price was $10.91
and the average uniform price was
S11.73, The partial paymen! rate was 93
percent of the final uniform price. In this
way, producers have automatically
received larger partial payments to
cover the cost of interest or other
expenses.

Propenent claimed that there is a need
for decreasing the interest cost and farm
cipitalization borne by Order 40
producers, However, the general data
furnished by proponents do not peint to
specific instances of disorderly
marketing conditions for such producers
that necessitate changing the current
payment schedule. In this connection, it
s noted that contrary lo proponent's
claim that a higher proportion of
producer cash flow goes to debt
repayment than heretofore, the record
evidence established that in 1978 a
smaller propartion of producer cash

flow went to debt repayment than in
1968, It is also noted that proponent did
not establish that adoption of the
proposal would have any substantial,
practical effect on reducing interest
costs incurred by Order 40 producers in
their milk production operations. Much
of the emphasis by proponent was on
imputed interest costs that would be
“discontinued” if the proposal were
adopted. That is, if producers received
payment for their milk sooner, the
interest cost which they imputed to the
value of the milk not paid for would no
longer apply. As a practical matter,
elimination of this imputed interest cost
would not represent an actual savings
for producers since the cost is not one
that is actually being incurred,

The proponent claimed also that
adoption of the proposal was needed to
reduce the financial risk of producers’
that stems from the possibility that
handler might declare bankruptcy with a
large amount of money outstanding for
milk delivered by producers during a
month, Yet, the record reveals no major
problems in this respect. While the
adoption of the proposal would result in
somewhat less money in the marketing
system that could become involved.in a
possible handler default, the proposal is
not the type that would guarantee
producers agains financial loss resulting
from handler default. There is no basis
in the record for concluding that there is
substantial concern on the part of
producers and cooperative associations
in this market about such risks in
dealing with regulated handlers.

In taking all the foregoing findings
into consideration, it must be concluded
that the hearing record of this
proceeding does not provide the basis
for adopting the proposal for a second
partial payment. Proponent did not
demonsirate convincingly that
disorderly marketing conditions prevail
which imperatively require provision for
a second partial payment, Accordingly,
the proposal is denied.

2. Pool supply plant provisions, The
pooling provisions for supply plants
should be revised by reducing the
shipping requirements for the months of
October through March to 30 percent of
the supply plant's, or supply plant unit's,
receipts of producer milk and milk
received from a cooperative association
in its capacity as a bulk tank handler.
Producer milk diverted from the supply
plant, or unit of supply plants, to pool
distributing plants also should be
considered as qualifying shipments in
fulfilling up to one-half of the 30 percent
shipping requirement. Likewise,
transfers of fluid milk products to
distributing plants fully regulated under

another Federal order should be
considered as qualifying shipments for
pooling a supply plant, or unit of supply
plants, in an amount not to exceed the
actual transfers of fluid milk producis
from the supply plant, or unit, to pool
distributing plants. This latter change
also should apply to the separate
pooling requirements for supply plants
operated by a cooperative association,

Presently, the pooling provisions for
supply plants specify that during the
months of October through March any
supply plant, or unit of supply plants,
shipping at least 40 percent of its
receipts of producer milk and milk
received from a cooperative association
in its capacity as a bulk tank handler lo
pool distributing plants shall be a poo!l
supply plant, During the remaining
months of the year, the shipping
percentage is 30 percent, except that a
supply plant or unit that was pooled in
each of the months of October through
March has automatic pool plant status
during the remaining months.

In addition, there are separate pooling
requirements for supply plants operated
by a cooperative association. These
provisions allow milk delivered directly
from member producers’ farms to pool
distributing plants by the cooperative
association, or in combination with
member producer milk of another
cooperative association with which it
has a marketing agreement, to be
included as qualifying shipments to
enable the cooperative's supply plant to
meel the pooling requirements. These
provisions pool a supply plant operated
by a cooperative association if the
cooperative delivers at least 50 percent
of its members’ producer milk, either
directly from the farms or by transfer
from the supply plant, to pool
distribufing plants. If the plant does not
meet these pooling requirements during
a month, it still retains its pool plant
status for that month if at least one-half
of its members' milk was delivered to
pool distributing plants during the
preceding 12 months. Further, a
cooperative association that operates o
plant located in the markeling area thal
has been a pool plant for 12 consecutive
months, but which otherwise does not
qualify, may qualify the plant as a pool
supply plant if the cooperative has a
markeling agreement with another
cooperutive association, and the total
deliveries of milk to pool distributing
plants by the two cooperatives
combined, either directly from farms or
by transfer from the plant, is not less
than 50 percent of their combined
member producer milk.

Michigan Milk Producers Association
(MMPA) proposed that the shipping
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percentage for pooling supply plants
during the months of October through
March be reduced to 30 percent in the
interest ol reducing needless fuel
consumption and aveiding excessive
transportation costs. Proponent’s
witness testified that the 40 percent
shipping requirement is not necessary to
assure that reserve supplies of milk will
be made available to the fluid markel.
He claimed that the Southern Michigan
market has operated with an effective
shipping requirement of 30 percent for
the past 2 years and there has been an
adequate supply of milk available to
distributing plants.

The proposal was supported by
another cooperative association whose
witness testified that milk production in
the marke! is increasing, and Class 1
sales are declining. This has made it
increasingly more difficult for some
supply plants to remain qualified as pool
plants under the present provisions. He
said the proposal to reduce the shipping
percentage for pooling supply plants
would relieve the problem while
continuing to curb “pool riding"” abuses.

A handler who operates two pool
supply plants and a pool distributing
plant also supported the proposal. The
handler's witness said that in the past 6
years the Class [ utilization percentage
of producer milk on the market has
declined from nearly 64 percent in 1974
down to 53 percent in 1979. He stated
that the order should be changed to
provide pooling provisions that are
responsive to this change. There was no
opposition o the proposal.

Lowering the shipping percentage for
pooling supply plants during the months
of October through March from 40 to 30
percent, along with the other
modifications described later, would
allow supply plants 1o serve the fluid
milk requirements of the market in an
efficient manner without causing
needless shipments of milk merely for
the purpose of meeting the pooling
requirements. The hearing recgrd
indicales that the market was
adequately supplied with milk during
the preceding 2 years when the effective
shipping percenlage, as a result of
suspension actions, was 30 percent.
Further, it indicates that with such a
shipping percentage supply planis would
continue 1o make adequate supplies
availuble to pool distributing plants for
fluid use.

During the six-year period of 1974
through 1979, receipts from producers
Increased nearly 14 percent while
producer milk utilized in Class I outlets
decreased more than 5 percent. For the
months of October through March, when
the present order specifies a 40 percent

shipping percentage for pooling supply

plants, receipts of producer milk
increased nearly eleven percent from
the October 1974-March 1975 period to
the October 1978-March 1979 period
while producer milk utilized as Class 1
milk declined 2.5 percent. Nothing in the
hearing record would indicate a reversal
of these trends in the future.

The increase in producer receipts and
decline in Class I sales described in the
previous paragraph censed producers to
request a suspension of the 40 percent
shipping percentage for the months of
October through March in both the
1978-79 and 1979-80 periods. These
suspensions resulted in an effective
shipping percentage of 30 percent. The
hearing evidence shows that the
suspension for the 1978-80 period
allowed proponent cooperative to
reduce the qualifying shipments from its
supply plant unit by 16% million
pounds. At current transportation rates
it would have cost @ minimum of 25
cents per hundredweight to move this
milk from a supply plant to the nearest
bottling plant. If it had been necessary
to transport this milk to Detroit, the cost
would have been 37 cents per
hundredweight. Consequently, lowering
the shipping percentage saved between
$41,875 and $61,975 in transportation
charges. Further, if it had been
necessary for proponent to ship the 16%
million pounds of milk to distributing
plants in order to maintain the pooling
status of the supply plants in its unit,
such shipments would have displaced
an equivalent amount of direct delivered
milk because distributing plants already
were adeguately supplied. This would
have forced proponent to divert the
displaced direct delivered milk to
manufacturing plants which would have
resulted in the hauling of milk additional
miles and the consumption of more fuel,
Thus, lowering the shipping percentage
to 30 percent during the months of
October through March would permit
proponent's supply plants and all other
supply plants under similar
circumstances 1o conlinue serving the
fuid milk needs of the marke! without
causing a needless expenditure af
money for the transportation of milk
solely lo qualify supply plants for
pooling.

The companion pooling proposal of
MMPA 1o include transfers 1o
distributing plants fully regulated under
other Federal orders as qualifying
shipments for pooling a supply plant,
including the similar change in the
provisions for pooling plants operated
by cooperative associations, also should
be adopted. The qualifying credit for
transfers to such plants, however,
should be limited to an amount that is

equal lo the quantity of milk transferred
by the supply plant to pool distributing
plants. Transfers to other order
distributing plants an the basis of agreed
upon Class 1l or Class 11l classification
should not be eligible for such credit.

Propenent’s witness staled that in
recent years bulk sales of milk to other
order distributing plants have gained
significant imporfance in the
cooperative’s total marketing program.
The witness cluimed that the absence of
the proposed provision in the order
creates a barrier that prevents adding
more Class I sales to the Southern
Michigan pool. Also. it was claimed tha!
absent the provision, nearby deficit
markets are forced to procure
supplemental milk from more distant
sources al higher transportation costs

The proposal was supported by two
cooperalive associalions and three
handlers who operile pool distributing
plants. The witness for one of these
handlers testified that his company also
operates a distributing plant regulated
under the Ohio Valley order while the
witness for another handler testified
that his company also operates
distributing plants regulated under both
the Ohio Valley and Indiana orders.
These two witnesses said that milk
supplies from the Southern Michigan
market are received at their respective
plants in Ohio and Indiana and that the
amountof such milk received at these
plants probably will increase in the
future.

A supply plant or unit of supply plants
should be given credit for shipments to
distributing plants regulated under other
orders. This provision would help
accommodate the orderly pooling of
Crade A milk that is produced in the
Southern Michigan market procuremen!
area but not needed at local fluid milk
outlets. As described previously,
supplies of producer milk on the market
are increasing while Class 1 sales are
decreasing. Without such a provision. a
supply plant operator serving the
Southern Michigan market might be
reluctant 10 supply milk to another
market because of the necessity of
supplying a minimum gquantity of milk to
distributing plants regulated vnder this
order. This could occur even though
these other orders would provide the
most lucrative outlet for the milk.
Further, such a provision could
encourage supply planl operators 1o
offer “spot” shipments of milk where
needed,

As testified on the record,
cooperatives have the opportunily to
supply milk to distributing plants
regulated under different orders. Such
sales nol only help the cooperative
improve its returns but also tend lo
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improve the blend price payable to all
producers who supply the Southern
Michigan market. The availability of
such milk also helps the handlers in the
buying markets to obtain milk from the
closest available source. During 1979
Class I utilization realized from such
shipment amounted to 129 million
pounds. This was substantially above
the 1976 Class | sales to nonpool plants,
which amounted to less than 6 million
pounds. Further, the 129 million pounds
in 1879 represented 5% percent of the
total producer milk used in Class I and
added 4% cents to the producer blend
price. Also, the testimony of two
handlers’ witnesses indicated that
shipments to their distributing plants
regulated under the Ohio Valley and
Indiana orders from the Southern
Michigan market probably will increase
in the future. These handler witnesses
said milk supplies in the Southern
Michigan production area are located
much closer to their distributing plants
than are alternative supplies in
Minnesota and Wisconsin.

Credit for shipments to other markets
should be limited to the amount of milk
delivered to distributing plants regulated
under the Southern Michigan order to
insure that adequate supplies of milk
wil! be made available to distributing
plants in this market. If no limit were
provided on the credit for transfers to
other markets, situations could arise
where most of the milk associated with
a supply plant being pooled on the
Southern Michigan market would be
moved to other markets. This could
undermine the effectiveness of the
Southern Michigan order in insuring an
adequate supply of milk for fluid vse
within the markel,

Only transfers lo other markets that
are not made on the basis of agreed
upon Class II or Class I1I utilization
should receive qualifying credit. When
milk is transferred at agreed upon Class
[l'or Class I11 utilization, it is surplus
milk intended for use in manufacturing
outlets. Such transferred milk should not
receive credit as a shipment supplying &
Nuid market.

Several witnesses testified about the
desirability of permilting the diversion
ol Southern Michigan producer milk
direct from the producer’s farm to
distributing plants regulated under
another order for Class I use and the
Ciiry farmer retaining his producer
stitus under the Southern Michigan
hfl!l'r. These witnesses claimed that
dllowing such diversions would
¢liminate the needless hauling of
producer milk to supply plants where it
s received and then reloaded onto

another truck for shipment to another
order distributing plant.

This suggestion cannot be adopted on
the basis of this hearing record because
there was no proposal in the hearing
notice to consider such an order
amendment on the basis of this record.
Furthermore, consideration of such a
proposal would require a hearing that
included several other Federal orders *
because any change would involve
amendments to orders in both the
shipping and receiving markets,

The proposal to allow up to one-half
of the shipping requirements for pooling
a supply plant to be met by the
diversion of producer milk from the
supply plant to pool distributing plants
should be adopted. The proposal was
made by a handler who operates two
pool supply plants and a pool
distributing plant. The handler's witness
said the proposal is intended lo promote
economy and efficiency in the handling
of milk by supply plant operators. The
proposal was supported by another
handler and there was no opposition to
it

Permitting supply plant operators to
include as qualifying shipments
producer milk diverted to pool
distributing plants would promote the
efficient handling of milk supplies and
eliminate the hauling of producer milk to
a supply plant for transfer to distributing
plants solely for the purpose of helping
the supply plant meet the pooling
requirements, Proponent handler
operates supply plants located at
Pinconning and Clare, Michigan.
Producer milk received at the
Pinconning plant is used to supply a
pool distributing plant located at Port
Huron, Michigan, 130 miles southeast of
Pinconning. Some of the producer milk
received at the Pinconning plant is from
dairy farms located in the Michigan
counties of Sanilac, Huron and Tuscola,
Milk from these dairy farms is delivered
to a facility located at Verona,
Michigan, where it is reloaded into over-
the-road tankers and then delivered to
the Pinconning supply plant. Verona is
98 highway miles east of Pinconning,
directly across Saginaw Bay.

Presently, the hauler delivering milk
from Verona to Pinconning travels 98
miles over to Pinconning and then 98
miles back. When the Verona milk is
received in the Pinconning supply plant
it loses its identity as producer milk.
Thus, when this milk is loaded onto
another truck and transported to the
Port Huron distributing plant, it is
considered a qualifying shipment for
pooling the supply plant. The hauler at
Pinconning drives 130 miles to Port
Huron and 130 miles return. The total

distance traveled by the 2 truckers
combined is 456 miles.

Allowing diversions of producer milk
to the Port Huron distributing plant te be
considered as qualifying shipments from
the Pinconning supply plant would
reduce significantly the total miles
traveled. The Verona reload facility is
located 83 miles north of Port Huron.
Thus, the hauler who would transport
the milk from Verona to Port Huron
would travel 83 miles down and 83 miles
back, a round trip distance of 166 miles.
This would be a reduction in total
mileage of 290 miles (456 mile present
minus 166 miles recommended) as
compared to transporting the milk first
to Pinconning. Also, the direct shipment
of the milk from Verona to Port Huron
would help preserve its quality by
avoiding the pumping and storage of the
milk at Pinconning.

The qualifying credits for diversions
from a supply plant to pool distributing
plants should be limited to one-half of
the pooling requirements for the supply
plant. This would insure that the supply
plant actually is supplying the fluid
needs of the Southern Michigan markel.
Further, it would prevent a Southern
Michigan handler who operates a plant
in a distant market from qualifying that
plant for pooling on the Southern
Michigan market based on direct
delivery of producer milk by the handler
to poal distributing plants without any
demonstration that the distant plant has

_a bona-fide association with the Order

40 markel.

3. Producer milk. (a) The order should
be revised by reducing from 6 to 2 the
number of days of production of a
producer tht must be delivered to a pool
plant each month in order to qualify the
milk of that producer for diversion lo a
nonpool plant as producer milk. This
revision was proposed by Independent
Cooperative Milk Producers
Assoclations which supplies milk to a
pool distributing plant at Grand Rapids
and diverts producer milk not needed
for fluid use to a nonpool manufacturing
plant located 80 miles north of Grund
Rapids at Reed City, Michigan.
Proponent's witness said that the
purpose of the proposal is to reduce the
transportation costs that are associated
with the hauling of milk between these
two cities.

The proposed change would promote
the efficient handling of reserve supplies
and reduce the hauling of milk to a pool
solely to maintain its producer milk
status. Proponent cooperative
association is a regular supplier of milk
to the fluid market, The cooperative has
member producers whose farms are
located in the Grand Rapids area and
other member producers located in the
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geners) vidginity of the Reed City
manufacturing plant. Normally, the milk
produced by members in the Grand
Rapids area is sufficient to fill the fluid
requirements of the Grand Rapids
distributing plant. The milk produced in
the reed City area is therefore diverted
to the nearby nonpool plant for
munufacturing. However, sdfficient milk
from the Reed City area is delivered to
the Grand Rapids distributing plant to
qualify the producers’ milk for diyersion
to the nonpool manufacturing plant as
producer milk. Since the Reed City milk
is not needed at Grand Rapids,
proponent diverts some of the milk in
the Grand Rapids area to Reed City to
make room in the Grand Rapids Plant
for the milk delivered from Reed City.
As a result, the proponent must make
six round trips each month to deliver
milk from the Reed cily area to grand
Rapids and, in addition, six round trips
each month to divert milk from the
Grand Rapids area to Reed City. The
total mileage involved in this cross
movement of milk is approximately
1,820 miles per month.

Requuiring only 2 days' production of
a producer’s milk each month to be
received al a pool plant would lower the
number of miles traveled by two-thirds.
As provided herein, the total mileage
each month would be only 640 miles, a
reduction of 1,280 miles (1, 920 miles
present minus 640 miles recommended).
Thus, the reduction would result ina
more economic movement of milk while
assuring that the producers in the Reed
City area continue their association with
the Souther Michigan market.

The proposal was opposed by the
Michigan Milk Producers Association
whose witness testified that anything
less than 6 days' production of a
producer’s milk that is delivered to a
pool plant each month would not
represent an adequald association with
the fluid markel. The witness also stated
that the delivery of 6 days’ production
equates to a shipping requirement of 20
percent while 2 days would represent
only a 6.5 percent shipping requirement.
In the witness' view this is not ]
compatible with the shipping
requirements for pooling supply plants
of 40 percent or the proposed 30 percent.
The proposal also was opposed by two
other cooperative associations in their
post-hearing briefs.

It is true that 2 days represents only
aboul 8.5 percent of the days in a month,
and that for an individual producer
whose milk is diverted 1o a nonpool
glnnl the remaining days of the month

is deliveries to a-pool plant would
equate to a 6.5 percen! shipping
requirement. However, this is not a valid

comparision because the diversion
limitations set forth in the order limit the
total quantity of producer milk a
cooperative association or pool plant
handier may divert. The total quantity of
milk that' may be so diverted by such
handlers may not exceed 60 percent of
their receipts of producer milk during
the months of October through March.
Thus, 40 percent of their producer
receipts must be delivered to pool
plants. This is higher than the 30 percent
shipping requirement for pooling supply
plants that is recommended herein.
Also, the producer milk provisions
effectively limit diversions by a

‘cooperative association of a handler to

an appropriate level withoot the
necessity of requiring excessive
deliveries of milk from individual
producers to pool plants merely for
qualifying the milk for diversion to
nonpool plants as producer milk.

(b) the producer milk definition should
be revised to recognize the diversion of
producer milk from one pool plant to
another. Although such diversions are
provided for in those sections of the
order that deal with the classification
provisions, the present producer milk
definition does not specifically provide
for them.

A handler who operates two suply
plants and a distributing plant regulated
by the Southern Michigan order
proposed the revision. The Handler's
witness stated that this change was
needed to complement the handler's
proposal to include as qualifying
shipments for pooling a supply plant the
diversions of milk from a supply plant to
a pool distributing plant. There was no
oppasition to the proposal.

As set forth in another issue, up to
one-half of the qualifying shipments for
pooling a supply plant may be met by
diversions of producer milk from the
supply plant to pool distributing plants.
As a resull of that change, it is
necessary to make a corollary change in
the producer milk definition 1o
accommodate the diversion of producer
milk between pool plants. In doing so, it
is necessary o distinguish between
diversions of producer milk between
pool plants and diversions of producer
milk to nonpool plants. Certain
limitations are necessary on diversions
to nonpool plants to assure that the
diverted milk is actually associated with
the Southern Michigan market and
available for the fluid market. No such
limitations are necessary with respect to
diversions between pool plants since the
diverted milk would still be received at
a pool plantand would be associated
with the market.

(c) The producer milk definition also
should be revised to establish a specific

sequence to exclude from producer milk
the quantity of milk that has been
diverted to nonpool plants in excess of
the diversion limits when the handler
does not designate the dairy farmers
whose milk shall not be producer milk
The present order excludes the days of
production last diverted in determining
which milk shall not be producer milk
However, it does not set forth any
procedure for determining which day’s
milk shall be excluded first.

The handler who proposed
recognizing diversions between pool
plants in the producer milk section also
proposed this revision, There was no
opposition. The handler's witness said
this proposal would provide an
appropriate basis for determining which
milk shall not be producer mitk when il
is overdiverted and the diverting
handler does not designate the dairy
farmers whose milk was overdiverted.

1t is appropriate that the order provide
a procedure for determining which
diversions shall not be considered
producer milk when milk diverted to
nonpool plants exceeds the diversion
limits prescribed by the order. The
provisions of the accompanying order
amendments achieve this objective. The
provisions prescribe a specific
procedure for excluding overdiverted
milk from producer milk when a
diverting handler does not designate
whose milk shall not be producer milk
The procedure would exclude milk
diverted on the last day of the month
first; then, in sequence, milk diverted on
the second-to-last day and so on In daily
allotments until all of the overdiverted
milk-is sccounted for,

4. Payments to producers and to
cooperative associotions. The order
should be revised to allow handlers to
subtract deducations authorized in
writing by producers from their partial
payments to such producers, Presently
handlers may substract authorized
deductions only with respect fo their
final payments to producers cach month

A handler who operates two pool
supply plants and a pool distributing
plant proposed thé revision. The
handler's witness testified that allowing
deductions on parlial payments would
provide producers with more balanced
payments, give producers greater
flexibility in using their business
judgement on financiul matters, and
reduce disharmony between producers,
their creditors and handlers when the
monthly final payment to a producer is
not adequate to satisfy all assignments.
There was no opposition {o the
proposal.

Testimony on the record indicates
that the average number of assignments
per producer is seven. All producers on
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the market have an assignment against
their milk checks for hauling. Many
producers also make assignments on
behalf of their creditors and sometimes
these assignments are larger than the
amount of their final payment.

Proponent’s witness testified that
when the assignments against a
producer’s milk check are larger than
the final payment, the handler does not
pay all the assignments. He claimed that
in such circumstances the creditor who
did not get paid and the producer are
upset because the handler didn't make
the deduction even though the producer
had requested the handler to do so. A
witness representing another handler
testified that with respect to
assignments by a producer to the
Farmers Home Administration, the
handler is required to accept the
assignment and has the responsibility
for the payment, even if the handler fails
to make the deduction from the
producer’s check. With respet to other
assignments, this witness testified also
that it creates bad feelings among
creditors, producers and handlers when
terms of the assignment are not
followed.

Permitting hand!lers to substract
authorized deductions when making
both partial and final payments to
producers would give producers greater
flexibility in their business decisions
and could help reduce the risk that some
assignments against a producer’'s milk
check would not be deducted because
the final payment is not sufficient to
cover all the assignments. Accordingly
the proposal should be adopted.
However, a producer's written
authorization for a handler to deduct
monies for payment to an assignee does
not relieve the handler of his obligation
to make full payment for milk received
from producers by the date prescribed in
the order. Thus, it is expected that the
amounts deducted by handlers will be
paid lo assignees by the time partial
payments are due individual producers.
This is necessary to insure that all
handlers are paying the minimum class
prices for their producer milk by the
dutes required in the order,

Rulings on Proposed Findings and
Conclusions

Briefs and proposed findings and
conclusions were filed on behalf of
certain interested parties. These briefs,
proposed findings and conclusions and
the evidence in the record were
considered in making the findings and
conclusions set forth above. To the
extent that the suggested findings and
conclusions filed by interested parties
are inconsistent with the findings and
conclusions set forth herein, the

requests to make such findings or reach
such conclusions are denied for the
reasons previously stated in this
decision.

General Findings

The findings and determinations
hereinafter set forth are supplementary
and in addition to the findings and
determinations previously made in
conneclion with the issuance of the
aforesaid order and of the previously
issued amendments thereto; and all of
said previous findings and
determinations are hereby ratified and
affirmed, except insofar as such findings
and determinations may be in conflict
with the findings and determinations set
forth herein.

{a) The tentative markeling agreement
and the order, as hereby proposed to be
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the marketing area, and the
minimum prices specified in the
tentative marketing agreement and the
order, as hereby proposed to be
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and

(c]} The tentative marketing agreement
and the order, as hereby proposed to be
amended, will regulate the handling of
milk in the same manner as, and will be
applicable only to persons in the
respective classes of industrial and
commercial activity specified in, a
marketing agreement upon which a
hearing has been held.

Recommended Marketing Agreement
and Order Amending the Order

The recommended marketing
agreement is not included in this
decision because the regulatory
provisions thereof would be the same as
those contained'in the order, as hereby
proposed to be amended. The following
order amending the order, as amended,
regulating the handling of milk in the
Southern Michigan marketing area is
recommended as the detailed and
appropriate means by which the
foregoing conclusions may be carried
oul:

1. In § 1040.7, (b} (1), (2) and {3) are
revised, and & new paragraph (b)(5) is
added to read as follows:

§ 1040.7 Pool plant.

(b) ...

(1) A supply plant from which each
month not less than 30 percent of the
total quantity of Grade A milk received
at such plant from producers and from a
handler described in § 1040.9(c), or
diverted therefrom by the plant operator
or a cooperative association (as
described in § 1040.9(b)) pursuant to
§ 1040.13, less any Class | disposition of
fluid milk products which are processed
and packaged in consumer-lype
containers in the plant, is transferred to
plants described in paragraph (b)(5) of
this section, subject to the following
conditions:

(i) Not more than one-half of the
shipping percentage specified in this
paragraph may be met through the
diversion of producer milk from the
supply plant to pool distributing plants;
and

(ii) A supply plant that qualifies as a
pool plant pursuant to this subparagraph
in each of the months of October
through March shall be a pool plant for
the following months of April through
September.

(2) A plant operated by a cooperative
association which supplies distribuling
plants qualified under paragraph [a) of
this section, if transfers from such
supply plant to plants described in
paragraph (b})(5) of this section and by
direct delivery from the farm to planis
qualified under paragraph (a) of this
section are:

(i) Not less than one-half of its total
member producers’ milk in the current
month or

(ii) Not less then one-half of its total
member producers’ milk for the second
through the 13th preceding months, if
such plant was qualified under this
paragraph in each of the preceding 13
months.

(3) A plant located in the marketing
area operated by a cooperative
association, which plant has been a pool
plant for 12 consecutive months but is
not otherwise qualified under this
paragraph, on meeting the following
conditions:

(i) The cooperative has a marketing
agreemen! with another cooperative
whose members deliver at least 50
percent of their milk during the month
directly to distributing plant(s) qualified
under paragraph (a) of this section; and

(if) The aggregate monthly quantity
supplied by both such cooperatives to
distributing plants by transfer from the
cooperative's plant to plants described
in paragraph (b)(5) of this section and by
direct delivery from farms to plants
qualified under paragraph (a) of this
section is nol less than 50 percent of the
combined total of their member
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producers’ milk deliveries during the
month. « « »

(5) Qualifying transfers from supply
plants pursuant to this paragraph may
be made to the following plants:

{i) Pool plants described in paragraph
{a) of this section; and

(if) Distributing plants fully regulated
under other Federal orders except that
credit for transfers to such plants shall
be limited to the quantity of milk
transferred from the supply plant to pool
distributing plants during the month.
Qualifying transfers to ather order
plants shall not include transfers made
on the basis of agreed upon Class Il or
Class IiI utilization.

2. Section 104013 is revised to read as
follows:

§ 1040.13 Producer milk.

“Producer milk” shall be the skim milk
and butterfat in milk from producers
that is:

(a) Received at a pool plant directly
from a producer excluding such milk
that is diverted from another poal plant;

(b) Received by a handler described
in § 1040.9(c);

(c) Diverted by the operator of a pool
plant to another pool plant; and

(d) Diverted by the operator of a pool
pant or by a handler described in
§ 1040.9(b) to a nonpool plant, other
than a producer-handler, subject to the
following conditions:

{1} In any month that less than 2 days'
production of a producer is delivered to
a pool plant, the quantity of milk of the
producer diverted during the month
shall not be producer milk;

(2) The total quantity of producer milk
diverted by a cooperative association or
by the operator of a poal plant may not
exceed 60 percent during each of the
months of October through March of the
total quantity of producer milk for which
it is the handler;

{3) Any milk diverted in excess of the
limits described in paragraph (d)(2) of
this section shall not be producer milk.
The diverting handler may designate the
dairy farmers whose diverted milk will
not be producer milk, otherwise the total
milk diverted on the last day of the
month, then the second-to-the-last day,
and 8o on in daily allotments will be
excluded until all of the over-diverted
milk is accounted for; and

{4) Milk which is subject to poaling
under another order, shall not be
producer milk.

3. Section 1040.73(d) is revised to read
as follows:

§1040.73 Payments to producers and to
cooperative associations.

(d) On or before the last day of each
month for producer milk received during
the first 15 days of the month at not less
than the Class HI milk price for the
preceding month, less any proper
deductions authorized in writing by the
producer.

Sigued at Washington, D.C,, on December
30, 1880,

William T, Manley,

Acting Administrator.

[FR Dac. 8-313 filed 1-5-81; 045 A}
BILLING CODE 3410-02-M

Food Safety and Quality Service
9 CFR Parts 318 and 381

Use of Fumaric Acid in Meat and
Poultry Products

AGENCY: Food Safety and Quality
Service, USDA.

ACTION: Proposed rule.

SUMMARY: This documen! proposes to
amend the Federal meat inspegtion
regulations and the poultry products
inspection regulations to permit and set
limits for the use of fumaric acid as a
cure accelerator in cured cor Lainuted
meat and poultry producis. The use of
fumaric acid for this purpose would
result in shorter preparation times and
other production efficiencies.

DATE: Comments must be received on or
before April 8, 1981.

ADDRESSES: Writlen comments to:

Regulations Coordination Division, Attn:

Annie Johnson, Room 2637, South
Agriculture Building, Food Safety and
Quality Service, U.S. Department of
Agriculture, Washington, DC 20250. Oral
comments on poultry products
inspection regulations to: Mr. Robert G.
Hibbert, (202) 447-6042,

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G, Hibbert, Director, Meat
and Poultry Standards and Labeling
Division, Compliance, Food Safety and
Quality Service, U.S, Department of
Agriculture, Washinglon, DC 20250,
(202) 447-6042. The Draft Impact
Statement describing the options
considered in developing this proposed
rule and the impact of implementing
each optien is available on request from
the above-named individual.

SUPPLEMENTARY INFORMATION:
Significance

This proposed rule has been reviewed
under the USDA procedures established
in Secretary's Memorandum Number
1955 to implement Executive Order

12044 and has been classified “no!
significant.”

Commenls

Interested persons are invited to
submit comments concerning this
proposal. Written comments must be
sent in duplicate to the Regulations
Coordination Division and should bear a
reference to the date and page number
of this issue of the Federal Register. Any
person dcairin¥ opportunity for oral
presentation of views concerning the
proposed amendment to the poultry
products inspection regulations mus!
make such reguest to Mr. Hibbert so
that arrangements may be made for
such views lo be presented. A transcript
shall be made of all views oraily
presented, All comments submitted
pursuant to this proposal will be made
available for public inspection in the
office of the Regulations Coordination
Division during regular business hours.

Background

The Administrator has been requested
to approve the use of furmaric acid as a
cure accelerator in cured comminuted
meat and poultry products on a
permanent basis, The proponents claim
that fumaric acid accelerates color
development in such products, which
allows the use of higher cooking
temperatures and correspondingly
shorter preparation time. The
proponents further claim that fumaric
acid improves peelability of cooked
sausages. which make automatic peeling
machines more efficient. Resulls of tests
conducted by the Meat and Poultry
Inspection Program (MP]) in 1668
confirm these claims, Purthermore, dala
submitted to MPI in the same year by
various processors using furmaric acid
also supports the proponent's position

The Food and Drug Administration
currently allows the use of fumaric acid
in food in its regulations (21 CFR
172.350) at a level not in excess of the
amount reasonably required to
accomplish the intended effect, Tes!s
conducted by MPI have indicated that
the use of fumaric acid as a cure
accelerator in cured comminuted ment
and poultry products can be permitted
al a level not to exceed 0.065 percent [or
1 ounce per 100 pounds) of the weight of
the meat and meat byproducts or
poultry and poultry byproducts before
processing.’

Options Considered.—The
Department considered two options
regarding this proposal.

! Copien of the test results may be obtaloed from

the Meat and Poultry Standards and Labeling
Division, Compllance, Food Safety and Quality
Service, US. Department of Agriculture.
Washington, DC 20250,
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1. Deny the use of fumaric acid in
meat and poultry products,

2. Propose an amendment to the
regulations to permit the use of fumaric
acid as @ cure accelerator in
comminuted cured meat and poultry
products.

Option 2 was selected to provide the
industry with an additional cure
acceleralor.

Part 318—ENTRY INTO OFFICIAL
ESTABLISHMENTS: REINSPECTION
AND PREPARATION OF PRODUCTS

Accordingly, it is proposed to amend
§ 318.7(c)(4) of the Federal meat
inspection regulations (9 CFR 318.7(c)(4))
as follows:
§318.7 [Amended

- » . .

Chass of substance Sutstance

Purposs

ng nccolerators. must bo used ooly  Fumanc acd
smtanabion with cunng agents.

«.. To accelerate color Teng. ..

food product.

(c)hol
(4)..-

In that portion of the chart dealing
with the “Class of substance"” identified
as "Curing accelerators; must be used
only in combination with curing agents,
the following information is added to the
appropriate columns in alphabetical
order:

Amourd

- Cured, comminuted mest or moat 0.085 percent (or 1 0z 1o 100 1) of the woight of the

meat or meat bypraducts, belore processing.

(Sec. 21, 34 Stat, 1264, 21 U.S.C. 621; 42 FR 35625, 35626, 35631)

Part 381—Poultry Products Inspection Regulations
Further, it is proposed to amend section 381.147(f)}{3) of the Federal poultry products inspection regulations (9 CFR

381.147(0)(3)) to read as follows:

§3681.147 [Amended]
|ﬂo LA
(3)‘ .- »

[n that portion of the chart dealing with the "Class of Substance” identified as “Curing accelerators; must be used only in
combination with curing agents," the following information is added to the appropriate columns in alphabetical order:

Class of substance Substance

COMLASLON with Curing agents.

Cuvig acoeferpiors, must bo used coly in Fumanc acid ... To accelerate color fodng

Purpose Products

Amoumt

Cured,

d pouitry or poullry 0.085 paercent for 1 oz 10 100 1) of tho weight of the

poultry of poultry bypeoducts. bolore peocessing.

[Sec. 14, 71 Stal. 447, as amended, 21 US.C. 483; 42 FR 35625, 35620, 35631)
Done at Washington, D.C., on December 29, 1980,

Donald L. Houston,

Administrator, Food Safety and Quality Service.

(P Doc. 63-230 Filed 3-2-81; 845 am}|
DILLING CODE 3410-DM-M

DEPARTMENT OF ENERGY
Economic Regulatory Administration
10 CFR Part 212

[Docket No. ERA-R-80-43]

Amendments to Propose Pricing
Regulations

AGENCY: Economic Regulatory
Administration, Depariment of Energy.

:C_TION: Notice of Change in Hearing
chedule,

SUMMARY: On December 12, 1980, the
tconomic Regulatory Administration
(ERA) of the Department of Energy
I’!K‘)E-Z) issued a Notice of Proposed
Hulemaking and Public Hearing (45 FR

84920, December 23, 1880) concerning
amendments to the propane pricing
regulations. The public hearing
announced in that notice scheduled for
January 7, 1981, is hereby changed.

DATES: Public Hearing Dale: january 28,
1981, Requests to speak by January 20,
1881, 4:30 p.m.

ADDRESSES: Requests to speak should
be submitted to the Department of
Energy, Economic Regulatory
Administration, Office of Public Hearing
Management, Docket No. ERA-R-80-43,
Room B-210, 2000 M Street, NN W.,
Washinglon, D.C. 20461, (202) 653-3971.
Hearing location: Room 2105, 2000 M
Street, N.W,, Washington, D.C. 20461.
FOR FURTHER INFORMATION CONTACT:
Karene Walker (Hearing Procedures),

Department of Energy, Room B-210,
2000 M Street, N.W,, Washington, D.C.
20461 (202) 653-3971.

William L. Webb (Public Information),
Departmen! of Energy, Room B-110,
2000 M Street, N.W., Washington, D.C,
20461 (202) 653-4055.

Roger Miller (Office of Regulatory
Policy), Department of Energy, Room
7121, 2000 M Street, NNW,,
Washington, D.C. 20461 (202) 853~
4297,

Issued in Washington, 1D.C., December 30,

1980,

F. Scoll Bush,

Assistant Administralor, Regulatory Policy,

Economic Regulatory Administration.

|FH Do #1067 Filod 1-5-81; &4 wm|

BILLING CODE 6450-01-M
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SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 210 and 240

|Release Nos. 33-6277, 34-17400, 35-21851,
IC-11513; File No, S7-870]

Separate Reports of Other
Accountants; Amendments to Proxy
Rules and Regulation S-X

AGENCY: Securities and Exchange
Commission,

ACTION: Proposed rules.

SUMMARY: The Commission announces
the proposal of rule amendments which
would eliminate requirements for
inclusion of separate reports of other
accountants in annual reports to
security holders when part of an
examination of financial statements is
made by an independent accountant
other than the principal accountant of
the registrant or when prior period
financial statements are examined by a
predecessor accountant. Also,
amendments to Schedule 14A are
proposed which would clarify when
financial statements may be
incorporated by reference into proxy or
information statements from the annual
report to security holders and under
what circumstances financial statements
in proxy or information statements may
be omitted.

DATE: Comments should be received by
the Commission on or before March 15,
1981. In addition, the release provides
for the application of the proposed rules
prior to effectiveness.

ADDRESSES: Comments should be
submitted in triplicate to George A.
Fitzsimmons, Secretary, Securities and
Exchange Commission, Washington,
D.C. 20549. Comment letters should refer
1o File No. S7-870. All comments
received will be available for public
inspection and copying in the
Commission’'s Public Reference Room,
1100 L Street N.W., Washington, D.C,
20549,

FOR FURTHER INFORMATION CONTACT:
Lawrence C. Besl, Office of the Chief
Accountant, Securities and Exchange
Commission, Washington, D.C. 20549
(202-272-2130).

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission is
proposing amendments to rules which
would eliminale the requirements to
include in annual reports to security
holders separate reports of other
accountants when part of an
examination of financial statements is
made by an independent accountant
other than the principal accountant of
the registrant or when prior period

financial statements are examined by a
predecessor accountant. In addition to
the amendments proposed involving the
separate reports of other accountunts,
the Commission is proposing
amendments to Schedule 14A
{Information Required in Proxy
Statement) which would clarify when
financial statements may be
incorporated by reference from the
annual report to security holders into a
proxy or information statement and
under what circumstances financial
stalements in a proxy or information
statement may be omitted. Adoption of
the proposed amendments contained in
this release would result in amendments
to Regulation S-X (17 CFR 210.2-05),
Rule 14a-3 (17 CFR 240,14a-3], Schedule
14A (17 CFR 240.14a-101 et seq.) and
Rule 14¢-3 |17 CFR 240.14¢-3).

Part of Examination Made By Other
Independent Accountants

For various reasons, many companies
engage more than one accounting firm
for the performance of audit services.
One firm may be engaged as the
principal accountant to audit and report
on the consolidated financial
statements, while one or more other
firms may be engaged to audit and
report on the financial statements of one
or more subsidiaries, divisions,
branches, components, or investments
included in the consolidated statements.

When part of an examination of
financial statements is made by an
independent accountant other than the
principal accountant of a company, the
principal accountant is required by
generally accepted auditing standards to
decide whether to make reference in his
report 1o the work performed by the
other accountant.! If the principal
accountant decides to assume
responsibility for the work of the other
accountant insofar as the work relates
to the principal accountant's expression
of an opinion on the financial
statements taken as a whole, no
reference to the other accountant's
examination is 1o be included under
generally accepted auditing standards.®
However, if the principal accountant
chooses not to assume that
responsibility but rather elects to rely on
the work of the other accountant, his
report, under generally accepted
suditing standards, is required to muke
reference to the other accountant’'s work
and indicate clearly the division of
responsibility between himselfl and the
other accountant.? Further, if the report

1Section 543,03 of Codification of Statements on
Auditing Standards, Numbers 1 to 26c AICPA.

i at § 54004,

*1d. at § 543.06 and 07,

of the other accountant contains a
qualified opinion, the principal
accountant must consider the nature
and significance of the qualification.
and, if material in relation to the
financial statements he is reporting on,
must include a qualification in his
report.*

The separate report of the other
accountant is not required under
generally accepted auditing standards (o
accompany the report of the principal
accountant. Regulation S-X (Rule 2-05),
however, does require the separate
report of the other accountan! when the
principal accountant elects to place
reliance on the examination of the other
accountant and makes reference to the
other accountant in his report. The
separate report has been required in
filings principally to ensure complete
documentation where the stated
responsibility for a particular aodit is
shared with one or more other
accountants.

In the past, because the audited
financial statements in annual reports lo
security holders furnished pursuant to
the proxy rules were only required to be
in substantial compliance with
Regulation S-X, many companies chose
nol to include the separate report of the
other accountant even though it was
otherwise required in filings with the
Commission. Now, with the recent
revision of the proxy rules requiring the
audited financial statements in the
annual report to security holders to
comply with Regulation S-X, companies
are faced with having to change past
practice and expand their annual
reports to include the separate reports of
other accountants.

The Commission, which believes the
annual report to security holders should
be maintained as a readable and
informative disclosure document,
recognizes the need to carefully
consider all disclosure requirements
which impact the annual report so as 10
prevent the shareholder report from
becoming too detailed and congested
with data which may only be of interes!
to a limited segment of the public. In this
connection the Commission has
reconsidered the implications of
requiring the separate report of other
accountants in the annual shareholder
report and considers that, given the
current reporting obligations of the
principal accountant imposed by
generally accepted auditing standards.
the incremental benefit accruing from
the inclusion of the separate report of
the other accountant in the annual
report may be negligible.

*1d. at § 54315
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Accordingly, the Commission is
proposing an emendment to Regulation
5-X which would eliminate the
requirement to include such separats
reports in annual reports ta security
holders furnished pursuant to the proxy
rules. Under the proposal the separate
reports of other accountants, however,
would continue to be required in
registrution and reporting forms filed
with the Commission, If & registrant
elects to incorporate by reference the
financial stalements in its annual report
for purposes of filing a Form 10-K, the
separate reports of other accountants
would be filed in Part 1! or in Part IV as
financial statement schedules.

Report of Predecessor Accountant

In uddition to reconsidering the
Implications of requiring separate
reports of other accountants in annual
reports to security holders when part of
an examination of financial statements
is made by one or more other
sccountants, the Commission has
addressed the issue of presenting in the
sharcholder report the separate report of
a predecessor accountant when audiled
financial statements of one or mora
prior periods are presented. Historically,
when a company has experienced a
change of independent accountants and
comparative audited financial
slatements have been presented in
response to reporting requirements of
the Commission, separate accountant’s
reports from both the predecessor and
successor accountants have been
required covering the respective periods
examined by each. Presentation of the
predecessor accountant’s report has
been viewed as essential to a complete
reporting package.
Although the requirement for

inclusion of predecessor accountant
reports has been widely observed in
lilings with the Commission. many
registrants have in the past interpreted
the rules as not requiring separate
reports for purposes of preparing annual
reports 1o security holders. These
companies have included in their annual
reports to security holders anly the
report of the successor accountant
conlaining the disclosures required by
generally accepted auditing standards.
_Due to the confusion over the intent of
the existing rules and the general need
1o be sensitive to the impact of
disclosure requirements on the annual
feport to security holders, the
Commission decided to reassess the
‘mportance of requiring the inclusion of
Separate predecessor accountant reporls
in other than forms filed with the

Commissian. Under current gencrally
accepled auditing standards. the

predecessor accountant’s report need
not accompany the successor’s report as
long as the successor accountant
indicates in the scope paragraph of his
report {a) that the financial statements
of a prior period were examined by
other accounts, (b) the date of their
report, (c) the type of opinion expressed
by the predecessor accountant, and (d)
the substantive reasons therefor, if the
opinion was other than unqualified.?

Disclosure required of the successor
accountant under generally accepted
auditing standards appears 1o contain
the ciritical detalis regarding the
performance and results of the audit of a

rior period and the Commission

gclieves that such disclosure should be
adequate for purposes of shareholder
reporting. Accordingly, the Commission
is proposing amendments to the proxy
rules which would specify that for
purposes of preparing annual reports to
security holders inclusion of the
separate report of a predecessor
accountant is not required as long as the
réport of the successor accountant
contains the disclosures required by
generally accepted auditing standards.

It should be noted that registrants in
preparing the annu al report to security
holders would still be required to obtain
from predecessor accountants a reissued
report covering the prior period financial
statements presented. In addition, the
separate reports of predecessor
accountants would continue to be
required in registration and reporting
forms filed with the Commission. If a
registrant elects to Incorporate by
reference the financial statements in its
annual report for purposes of a filing on
Form 10-K, the separate report of a
predecessor accountant would be filed
in Part Il or in Part IV as a financial
statements schedule.

Proposed Amendments To Schedule
14A

In connection with the Commission’s
integrated disclosure program
amendments to the Proxy rules were
recently adopted #to facilitate the
integration of disclosures in annual
reports to security holders with v
disclosures required in registration and
reporting forms filed with the
Commission. As a consequence of
certain of these revisions involving
Schedule 14A of the General Rules and
Regulaticns under the Securities

‘Id. at § 50612

*Securitios Act Rel No. 6234 (Soptember 2,
1980) [45 FR 65682); Securities Act Rolense No. 6260
{November 13, 10680] [45 FR 76974).

Exchange Act of 1934 (17 CFR 240.14a~
101), specific reference to certain
reporting practices which were accepled
in the pas! were removed, Since the time
adoption of the revised rules, questions
have been raised as to the Commission’s
continued acceptance of certain
practices specifically provided for under
the old rules.

Previous provisions of Item 15 of
Schedule 14A specified that the proxy
statement may incorporate by reference
any financial statements contained in an
annual report sent to security holders
pursuant to § 240.14a-3 with respect to
the sume meeting as that to which the
proxy statemenl relates, provided such
financial statements substantially meet
the requirements of the item. Under the
revised rules it is not clear whether such
incorporation by reference continues to
be acceptable to the Commission.
Accordingly, the Commission is
proposing an amendment to Schedule
14A which would make clear that, as in
the past, incorporation by reference of
financial statements from the annual
report to security holders to the proxy
statement shall be accepted.

Additionally, under previous rules
(Schedule 14A, Item 15) it was specified
that the financial statements otherwise
required in the proxy statement could be
omitted if the plan as to merger,
consolidation or acquisition invelved
only the issuer and one or more of its
totally-held subsidiaries. This reference
as to the ability to omit the financial
statements in certain circumstances was
also removed when the rules were
revised. The proposed amendments
would reinsert the clause as to exclusion
of financial statements to make it clear
that under these circumstances the
Commijssion will accept the omission of
financial statements.

Application of Proposed Rules Prior
To Effectiveness

The Commission does not believe that
the differential in disclosure which
would result from the rule amendments
proposed by this release would be
significant. Therefore, the Commission
will not object if registrants exclude
predecessor and other accountants’
reports from annual reports to security
holders or follow the proposed rule
amendments to Schedule 14A during the
interim period between the date of this
release and the effective date of final
Commission action on the proposed rule
amendments.
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Text of Proposed Amendments

PART 210—FORM AND CONTENT OF
AND REQUIREMENTS FOR FINANCIAL
STATEMENTS, SECURITIES ACT OF
1933, SECURITIES EXCHANGE ACT OF
1934, PUBLIC UTILITY HOLDING
COMPANY ACT OF 1935, INVESTMENT
COMPANY ACT OF 1940, AND
ENERGY POLICY AND
CONSERVATION ACT OF 1975

1. Section 210.2-05 is proposed to be
revised to read as follows:

§ 210.2-05 Examination of financial
statements by more than one accountant.
If, with respect to the examination of
the financial statements, part of the
examination is made by an independent
accountant other than the principal
accountant and the principal accountant
elects to place reliance on the work of
the other accountant and makes
reference to that effect in his report, the
separate report of the other accountant
shall be filed. However, notwithstanding
the provisions of this section, reports of
other accountants which may otherwise
be required in filings need not be
presented in annual reports to security
holders furnished pursuant to the proxy
and information statement rules under
the Securities Exchange Act of 1934
|§§ 240.14a-3 and 240.14¢c-3].

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. Section 240.14a-3 is proposed to be

amended by revising paragraph (b)(1) to
read as sel forth below.

§240.14a-3 Information to be furnished to
security holders.

(b) .-

(1) The report shall include, for the
registrant and its subsidiaries
consolidated, audited balance sheets as
of the end of the two most recent fiscal
vears and audited statements of income
and changes in financial position for
each of the three most recent fiscal
vears prepared in accordance with
Regulation S-X (Part 210 of this
chapter), except that the provisions of
Article 3, other than § 210.3-06(e). shall
not apply and only substantial
compliance with Articles 8, 7, 7A, and 9
is required. Any financial statement
schedules or exhibils or separate
financial statements which may
otherwise be required in filings with the
Commission may be omitted. Investment
companies registered under the
Investment Company Act of 1940 need
include financial statements only for the
last fiscal year. If the financial
statements of the registrant and its

subsidiaries consolidated in the annual
report filed or to be filed with the
Commission are not required to be
audited, the financial statements
required by this paragraph may be
unaudited.

Note 1.—Information required by § 210.4-
10(k)(1) through (4) of Regulation S-X,
applicable to oil and gas companies, is to be
included as part of the financial statements
included in the report. In addition, the oil and
gas information required by § 210.4-10(k)(5)
through (8) of Regulation S-X, which may be
reported as supplemental information
accompanying the financial statements, shall
be included in the report.

Note 2.—If the financis! statements for a
period prior to the mast recently completed
fiscal year have been examined by a
predecessor accountant, the separate report
of the predecessor accountant may be
omitted in the report to security holders
provided the registrant has obtained from the
predecessor accountant a reissued report
covering the prior period presented and the
successor accountant clearly indicates in the
scope paragraph of his report (a) that the
financial statements of the prior period were
examined by other accountanis, (b) the date
of their report, (¢) the type of opinion
expressed by the predecessor accountant,
and (d) the substantive reasons therefor, if it
was other than unqualified. It should be
noted, however, that the separate report of
any predecessor accountant is required in
filings with the Commission. If, for instance,
the financial statements in the annual report
to security holders are incorporated by
reference in a Form 10-K, the separate report
of a predecessor accountant shall be filed in
Part 11 or in Part IV as a financial statement
schedule,

2. Section 240.14a-101 is proposed to
be amended by revising Item 15 of
Schedule 14A to read as follows:

§ 240.142-101 Schedule 14A. Information
required in proxy statement.

ltem 15. Financial statements and
supplementary data.

(a) If action is to be taken with respect
to any matter specified in Items 12, 13,
or 14 above, furnish the financial
statements required by Regulation S-X
and the supplementary financial
information requested by Item 12 of
Regulation S-K. One copy of the
definitive proxy statement filed with the
Commission shall include a manually
signed copy of the accountant's
cerlificate.

(b) In the usual case, financial
statements are deemed material to the
exercise of prudent judgment where the
matter to be acted upon is the
authorization or issuance of a material
amount of senior securities, but are nol
deemed material where the matter to be
acted upon is the authorization or
issuance of common stock otherwise
than in an exchange, merger,

consolidation, acquisition or similar
transaction.

(c) Financial statements may be
omitted with respect to a plan described
in answer to ltem 14(a) if the plan
involves only the issuer and one or more
of its totally-held subsidiaries.

(d) Notwithstanding the provisions of
Regulation S=X, no schedules other than
those prepared in accordance with Rules
12-15, 12-28 and 12-29 of that regulation
need be furnished in the proxy
statement. Parent company only
financial statements are not required lo
be furnished unless necessary to make
the financial statements not misleading.

(e) The proxy statement may
incorporate by reference any financial
stalements contained in an annual
report sent to security holder pursuant
to § 240.14a-3 with respect to the same
meeting as that to which the proxy
statement relates, provided such
financial statements substantially mee!
the requirements of this item.

(f) The financial statements of an
acquired company not subject to the
reporting provisions of the Exchange
Act required to be furnished pursuant to
Regulation S-X shall be certified to the
extent practicable. However, if the
proxy statement is to be included in a
filing on Form S-14 and if any of the
securities are to reoffered to the public
by any person who is deemed to be an
underwriter thereof, within the meaning
of Rule 145(c), the financial statements
of the acquired business must be
certified for three years or must comply
with the requirements of Securities Act
Release No. 4950.

3. Section 240.14c-3 is proposed to be
amended by revising paragraph [a){1) to
read as set forth below.

§240.14c-3 Annual report to be furnished
security holders.

(ﬂ) e

(1) The report shall include, for the
registrant and its subsidiaries
consolidated, audited balance sheets as
of the end of each of the two most recen!
fiscal years and audited statements of
income and changes in financial
position for each of the three most
recent! fiscal years prepared in
accordance with Regulation S-X (Parl
210 of this chapter), except that the
provisions of Article 3, other than
§ 210.3-06(e), shall not apply and only
substantial compliance with Articles 6,
7. 7A and 9 is required. Any financial
statement schedules or exhibits or
separate financial statements which
may otherwise be required in filings
with the Commission may be omitted.
Investment companies registered under
the Investment Company Act of 1840
need include financial statements only
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for the last fiscal year, If the financial
statements of the registrant and its
subsidiaries consolidated in the annual
report filed or 1o be filed with the
Commission are nol required to be
audited, the financial statements
required by this paragraph may be
unaudited.

Note 1.—~Information required by § 210,4-
10(k} (1) through (4) of Regulation S-X,
spplicable 1o oi} and gas companies, is to be
included as part of the financial statements
included in the report. In addition, the oil and
gas information required by § 210.4-10(k) (5)
through (8) of Regulation 8-X, which may be
reported as supplemental information
accompanying the finoncial statements, shall
be included in the report.

Note 2~If the financial statements for a
petiod prior to the most recently completed
fiscal year have heen examined by a
predecessor accountunt, the separate report
of the predecessor accountant may be
omitted In the report lo security holders
provided the registrant has obtained from the
predecessor accountant a reissued report
covering the prior period presented and the
successor accountant clearly indicates in the
scope paragraph of his report (a) that the
financial statements of the prior period were
exsmined by other accountants, [b) the date
of their report, (c) the type of opinion
expressed by the predecessor accountant,
and (d) the subslantive reasons therefor, if it
was other than unqualified. It should be
noted, however, that the separate report of
iuny predecessor accountan! is required in
filings with the Commission. If, for instance,
the financial statements in the annual report
lo security holders are incorporated by
reference in @ Form 10-K, the separate report
of a predecessor accountant shall be filed in
l‘u‘:l lil r]n in Part IV as a financial statement
scheduis.

. . - .

Request for Comments

All interested persons are invited to
submit their views and comments on the
foregoing in triplicate to George A.
Fitzsimmons, Secretary, Securities and
Exchange Commission, Washington,
D.C. 20548, on or before March 15, 1881,
Such communications should refer to
File 57-870 and will be available for
public inspection and copying.

The Commission also solicits
tomments as to whether the proposed
amendments would have an adverse
elfect on competition or would impose a
burden on competition. Comments on
this inquiry will be considered by the
Commission in complying with its
responsibilities under Section 23(a)(2) of
the Exchange Act.

Authority For Proposed Amendments

These amendments are proposed
pursuant to authorily in Sections 6, 7, 8,
10 and 19(a) [15 U.S.C. 771, 778, 77h, 77i.
77s| of the Securities Act of 1933;
Sections 12, 13, 15{d) and 23(a) [15

U.S.C. 78/, 78m, 780{d), 78w| of the
Securities Exchange Act of 1934; and
Sections 8, 30, 31(c) and 38{a) |15 U.S.C.
B0a-8, 80a-29, 80a-30(c) and 80a-37(a)]
of the Investment Company Act of 1840.
By the Commission.
December 24, 1980.
Shirley E. Hollis,
Assistant Secrelary.
[¥R Doc 83206 Filad 1-5-81: 1:45 am]
BILLING COCE 8010-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 4 and 375
[Docket No. RM81-7]

Exemption From the Licensing
Requirements of a Category of Small
Hydroelectric Power Projects With an
Installed Capacity of Five Megawatts
or Less

Issued December 22, 1980,
AGENCY: Federal Energy Regulatory
Commission.
ACTION: Notice of Proposed Rulemaking;
Nolice of Findings of No Significant

Impact: Notice of Intent to Prepare an
Environmental Impact Statement.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
proposes to exempt from the licensing
requirements of Part I of the Federal
Power Act two categories of small
hydroelectric power projects. One such
category of these projects is
characterized by a proposed installed
capacity of 100 kilowatts or less and a
second category of such projects is
characterized by a proposed installed
capacity of 5 megawatts or less and
certain specified physical characteristics
and environmental effects. The
proposed rule constitutes a means of
providing for exemption of a category of
projects under section 408 of the Energy
Security Act of 1880.

The proposed rule is designed to
encourage the development of small
hydropower facilities by providing a
method of relieving them from certain
regulatory requirements.

DATES: Written comments by February
13, 1981. Oral comment presentations
and scoping meetings:

January 21, 1881, 10:00 a.m., Washington,

D.C.

January 23, 1981, 10:00 a.m., Boston, MA.
January 27, 1961, 10:00 a.m., Denver, CO.
January 29, 1981, 10:00 a.m., San

Francisco, CA,

ADDRESSES: Send comments to—
Kenneth F. Plumb, Secretary, Federal
Energy Regulatory Commission, 825
North Capitel Street. N.E.. Washington,
D.C, 20426.

The hearings will be held at the
following locations:

January 21, 1981, Federal Energy
Regulatory Commission, 825 N.
Capitol Street, Hearing Room A,
Washington, D.C. 20428.

January 23, 1981, John W. McCormack
Post Office and Court House, Room
208, Congress Street, Boston, MA
02109,

January 27, 1981, Holiday Inn, Cripple
Creek Room, 1450 Glen Arm Place,
Denver, CO 80202,

January 29, 1881, Holiday Inn/Civic
Center, Gold Room A, B, and C, 50
Eight Street, San Francisco, CA 94103,

FOR FURTHER INFORMATION CONTACT:

Renald A. Corso, Director, Division of
Hydropower Licensing, Office of
Electric Power Regulation, 825 N,
Capitol Street, N.E., Washington, D.C.
20426, (202) 376-9171.

James J. Hoecker, Division of Regulatory
Development, Office of the General
Counsel, 825 N, Capitol Street, N.E.,
Washington, D.C. 20426, (202) 357-
9342,

The Federal Energy Regulatory
Commission (Commission) proposes to
exempt from the licensing requirements
of Part 1 of the Federal Power Act (Act)
two categories of small hydroeleciric
power projects that have been
determined not to have a significant
impact on the quality of the human
environment. The proposed rule would
implement in part section 408 of the
Energy Security Act of 1980 (ESA).!
Under the rule as proposed, the
Commission would exempt from the
licensing requirement of the Act any
small hydroelectric power project that
belongs in either of lwo categories with
specified characteristics. Exemption of
one category of projects would be
effective on the date that the
Commission receives a brief notice of
exemption from licensing. Exemption of
a second category would date from the
effective date of the rule. This proposed
rulemaking is the first exercise of the
Commission's discretion under section
408(b) of the ESA to exempt “classes or
categories” of projects.

L. Background

Title IV of the ESA, also known as
“The Renewable Energy Resource Act of
1880," amends the Public Utility

' Pubs, L. 96-204, 94 Stal. 611, Section 408 of the
ESA amends, infer alia, sections 405 and 408 of the
Public Utilities Regulatory Policies Act of 1978
(PURPA) 10 LLS.C. §§ 2705 and 2708).
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Regulatory Policies Act of 1978 ([PURPA)
to authorize the Commission to exempt
certain small hydroelectric power
projects on a case-by-case basis or by
class or category of such projects, from
all or part of the requirements of Part |
of the Act, including any licensing
requirement.

Section 408 grants the Commission
discretion to provide exemption under
certain specified conditions. The
proposed installed capacity of a project
may not exceed 5 megawatts. To be
exemplible, a project mus! utilize the
waler power potential of an existing
dam, unless it is a project that will
utilize a so-called “natural water
feature™ thal does not require the
creation of a dam or man-made
impoundment. Such a natural waler
feature will commonly be an elevated
lake or a waterway the topographical
features of which permit diversion of
some walers for purposes of power
generation.

Section 408 also provides that certain
environmental requirements-apply to
those projects that the Commission
exempts from licensing. Those
requirements include the National
Environmental Policy Act of 1969, the
Endangered Species Act, and the Fish
and Wildlife Coordination Act and the
related consultation provisions in
section 30 of the Federal Power Act that
apply to exemption of small conduit
hydroelectric facilities.

On November 7, 1980, the Commission
issued Order No. 106,* which establishes
procedures for exempting from all or
part of Part I of the Act any small
hydroelectric power project having a
proposed installed capacity of 5
megawatls or less by means of case-by-
case analysis and determination of the
advisability of exempting any project
and the environmental impact of that
action, The procedures set forth in
Order No. 106 rely initially on the
submission of an application for
exemplion by any person, if only
Federal lands are involved, or by a
person that holds all the necessary real
property interests in non-Federal lands,
if any non-Federal lands are involved. If
the Commission does not explicitly act
on an application for exemption from
livensing within a specified time, absent
a suspension of the time for action, the
application is deemed granted.

The rule proposed in this docket
exempts from licensing two categories
of small hydroelectric power projects.
The exemption of the first category of

45 Fod. Rey. 76115, November 18, 1980, The final
rule in Order No. 106 established Sebpart K of Part
4 of the Commission’s Regulations, which subpur
would be revised and expanded by the proposed
rule in this docket.

such projects, described in § 4.109(a)
applies to any project with a proposed
installed generating capacity of more
than 100 kilowatts but not more than 5
megawatts and specific other
characteristics and is made effective by
submittal to the Commission of a notice
of exemption from licensing by the same
classes of persons who may file
application for exemption from licensing
under the newly promulgated case-by-
case regulations. Projects within the
second category, described in § 4.113(a).
are made exemp! by operation of the
rule and may not exceed 100 kilowalls
in installed capacity.

This generic exemption differs from
Order No. 106 in several respects. Any
small hydroelectric power project with a
proposed installed capacity of 5
megawalls or less is exemptible under
case-by-case method; only projects with
specified characteristics, which the
Commission finds will not significantly
affect the quality of the human
environmenl, are generically exempted.?
The case-specific procedures address
both exemption from licensing and
exemption from provisions of Part I of
the Act other than licensing: the generic
exemption applies only to exemption
from licensing. While the case-specific
procedures will apply o projects that
utilize for power generation either an
existing dam or natural water feature,
the proposed generic exemption of both
categories of projects will apply only to
projects at an existing dam. Finally,
under the case-specific approach, the
Commission is required to consider and
act on each project separately; generic
exemption is accomplished under the
terms of the rule alone. It is estimated
that at least 20% and perhaps as much
as 75% of the developable small
hydroelectric power projects 5
megawalts and less fall within the
categories of projects covered by this
exemption rule.

I1. Summary of the Proposed Rules,

The proposed rule revises parts of the
existing Subpart K of Part 4 to divide the
exemption regulations into the existing
case-specific exemption provisions
(§§ 4.103 through 4.108) and the
proposed generic exemption provisions
(§§ 4.109 through 4.113). The
applicability section (§ 4.101) and the
definitions (§ 4.102) pertain to
exemption of all small hydroelectric

"The Commission will consider another
rulemaking to exempt from licensing a eategory of
small bydroelectric power projects that may have
significan! environmental impacts. This class of
projects will be the subject of un Enviranmental
Impact Stutement. Any projects that do not qualify
for generic éxemption may bo exemptible under the
cose-biy-case approach.

power projects under Subpart K. The
general waiver provision in § 4.103(d) is
applicable only lo case-specific
exemplions from licensing.

Section 4.109 sets forth a sel of criteriy
under which a project may qualify for
exemption from licensing as part of a
class of exempt projects. Small
hydroelectric power projects that utilize
a natural water feature for electric
power generation are not eligible for
exemption as part of either category or
projects more than 100 kilowatts
described in § 4.109(a) or the projects of
100 kilowatts or less because little is
now know about the probable physical
charactertistics or environmental impact
of those kinds of projects.

Section 4,109 also provides that
projects of more than 100 kilowatts are
exempted effective on the date that the
Commission accepts for filing (see
§ 4.31(e)) a notice of exemption
identifying both the project and the
person developing it. The filing person
mus! certify that the project meets the
qualifications in § 4.109{a) and will no!
alfect particular aspects of the
environment. The certification
requirements in § 4.112 (b) and (¢)
operate in conjunction with the criteri
for exemption in § 4.109(a).

Exemption of any project of 100
kilowatts or less would be effective as
of the effective date of the regulation.
according to § 4.113(b). Neither the
terms and conditions in § 4.111 nor the
notice of exemption requirement in
§ 4.112 would apply to the projects
exempted under § 4.113, With respec! 10
the capacity that must be installed or
increased at any exemptible site, under
the terms of the statute, the effective
date of the regulation will be considered
the date of a notice of exemption or
application for exemption for purposes
of applying the definition of a small
hydroelectric power project.

Section 4.110 provides limitations on
the submittal of notices of exemption for
exempted projects in order to establish
fixed relationships among various
persons who may seek to develop a site.
These provisions are similar to the
provisions in'§ 4,110, but adapted to the
generic exemption context, and are
proposed for the same kind of reasons
explained in Docket No. RM80-65 for
case-by-case exemptions. Section
4.110{a) states that a notice of
exemption may not be filed under the
rule if a permit or license is outstanding
or a permit or license application has
been filed, unless it is the permiltee or
licensee who files the notice of
exemption. A permit or license applicant
may file a notice of exemption if the
project is eligible under § 4.109(a). the
applicant is qualified under § 4.109(c) to
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file such notice, and no competing
spplication for that project was filed
during the entire period provided for
protest and intervention in the notice of
application. Upon filing of a notice of
exemption, any outstanding permit is
cancelled and any license is deemed
terminated.

If a project is exempt under the rule,
the Commission will not accept an
application for license or preliminary
permit according to both §§ 4.110(b) and
4.113(d). There are exceptions to this
rule. however. If the developer of an
exempted project of more than 100
kilowatts fails to get Federal approval or
to begin construction on a timely basis,
the Commission may revoke the
exemption and accept a license
application under the terms and
conditions of § 4.111. License
applications will also be accepted for
any project 5 megawatls or less, if an
applicant proposes to develop the
project to an installed capacity of at
least 7.5 megawatts, or if the applicant is
the holder of any real property interests
in non-Federal lands necessary to
develop and operate the projectand is a
qualified applicant.

Section 4.11 sets forth standard terms
and conditions of generic exemption for
projects of 100 kilowatts or less that are
exemplible under § 4.109(a). Conditions
of the generic exemption are similar to
those for case-specific exemption,
except that under the proposed generic
rule the owner of the exempted project
must comply with any measures that
fish and wildlife agencies require in the
future as part of a migratory fish
restoration program (Article 2). In
addition, if a dam is more than 33 feet in
height above streambed, impounds more
than 2.5 million cubic meters of water,
or Is determined to have a high hazard
polential, the project must have periodic
eafety inspections by an independent
consultant and is subject to safety
inspections and remedial measures that
may be required by the Commission’s
Regional Engineer or other authorized
representative, under the Commission's
project safety regulations.*

Section 4.112 provides that any person
with all of the real property interesis in
any non-Federal lands necessary 1o
develop or operate the project must file
& nolice of exemption in order to make
effective the exemption from licensing
for s project of more than 100 kilowatts.
(Ifonly Federal lands are involved, any
person may file a notice of exemption.)
e —

"This condition is written 1o relate to the
fr 'nisslon’s new Rogulations Governing the
Dsloty of Water Power Projects und Project Warks
i""' ~el No, RME0-01). A final dam safely rle will
© tssued ut about the same time as the proposed
ruie in this dockel

Copies of the notice of exemption must
be served on the U.S. Fish and Wildlife
Service, other relevant fish and wildlife
agencies, the relevant state water
resource agencies or EPA, and the
relevant state Historical Preservation
Officer. Section 4.112(b) would require
the person submitting a notice of
exemption under § 4.112 to obtain
agency certification about compliance
with water quality standards and the
absence of existing fish passage at the
dam but would permit, as an option, the
filing party to certify that no historical
site, endangered species, or critical
habitat was threatened, based on field
surveys and literature surveys by
approved experts. Section 4.112 also
requires a specific format for the notice
of exemption, including specific
cerlifications by the filing party on
compliance with the qualifying
conditions. That section also contains
additional requirements for basic
information important to the
Commission's responsibilities for
national water resource analysis,
licensing of other non-exemp! projects,
and implementation of §§ 4.104 and
4.110 of Subpart K, as it is proposed to
be amended.

Section 4,113 provides for exemption
from licensing of any small hydroelectric
power project with an installed capacity
of 100 kilowatts or less, so-called
“micro-hydro"” projects, by operation of
the regulation,

I11. Notice of Finding of No Significant
Impact and Notice of Intent To Prepare
an Environmental Impact Statement

The Commission has prepared an
Environmental Assessment (EA) of the
exemption {rom the licensing
requirements of the Act for the proposed
category of small hydroelectric power
projects pursuant to section 408 of the
ESA. The Commission gives notice that,
on the basis of the EA, it has determined
that exempling from licensing that
category of projects of more than 100
kilowatts and described in § 4.109(a) is
not a major Federal action significantly
affecting the quality of the human
environment. The EA is incorporated by
reference in the Finding of No
Significant Impact. Projects in the
category of small hydroelectric power
projects described in § 4.109{a) of the
proposed rule will have a proposed
installed capacity of more than 100
kilowalts but not more than 5
megawatls, utilize for power generation
the waler power potential of an existing
dam, and:

1. Not involve any change in the
prevailing regime of storage and release
of water from the impoundment;

2. Not divert water from the waterway
for a distance of more than 300 feet from
the toe of the dam to the point of
discharge back into the waterway:

3. Not involve construction of any
transmission line that has a design
capacity of more than 69 kilovolts or is
more than one mile long and located in a
new right of way:

4. Not increase the normal maximum
surface elevation of the impoundment as
a result of repair or reconstruction of the
existing dam;

5. Not cause a violation of applicable
water quality standards:

6. Not involve construction on or
alteration of any historic site:

7. Not involve construction in the
vicinity of any endangered or threatened
species or critical habitat as listed or
designated in the regulation of the
Department of the Interior; and

8. Have no significant existing
upstream or downstream passage of fish
at the site.

The Commission also believes that,
based on its own experience.® a
categorical exemption for all so-called
“micro-hydroelectric” projects with a
total proposed installed capacity of 100
kilowatts or less would not be a major
Federal action significantly affecting the
quality of the human environment,
Because the EA does not directly
address the impacts likely to occur from
a category of small hydroelectric power
projects delineated primarily by very
small generating capacity, the
Commission requests comment on the
environmental consequences of an
exemplion from licensing for any project
proposed to be developed to a capacity
not to exceed 100 kilowatts, provided
such project is not anly part of a
licensed water power project and
utilizes an existing dam. This category
of projects is exempted under proposed
§ 4.113. Exemption of such projects
would differ from the exemption from
licensing provided for the category
described in § 4.108(a) in several
respects:

(1) Because information regarding
projects of such size is generally not
important to other licensing proceedings
or regional water resource management,
a notice of exemption (§ 4.112)
containing rudimentary data on the
project need not be filed with the
Commission. the exemplion would date
from the effective date of the rule,

(2) Environmental impacts, such as
blockage of fish migration, dewatering,
or effects on historic sites or water
quality, are determined to be minimal.
Generally, micro-hyrdo-electric projects
are located on small streams and create

*For example. FERC Projoct Nos. 2007, 2987, 3017.
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small impoundments, Aquatic resources
and the flow regime of the stream are
not affected by the presence of a project
with such small capacity. Small streams
that have sufficient gradient 1o facilitate
hydropower development are less likely
to have water quality problems. Because
of the size of the stream and !
impoundment, related recreational
development is normally very limited.

(3) 'I‘Ec terms and conditions of
exemption in § 4.111 would not apply to
such projects.

In addition, the Commission solicits
comment on what the practical and
environmental consequences would be
if it were to exempt from licensing
projects of 100 kilowatls or less which
utilize for electric power generation of a
natural water feature without the need
for a man-made dam and impoundment.

The Commission also gives notice that
it intends to prepare an Environmental
Impact Statement (EIS) evaluating the
effects of exempting from licensing all or
part of the remainder of projects that are
potentially exemptible under section 408
of the ESA, but which do not conform to
all the criteria listed in § 4.109(a) and
§ 4.113(a). Scoping meetings for the EIS
will be combined with public meetings
regarding the content of this rulemaking.
Those meetings are discussed below.

The EA is available for inspection at
the Commission’s Division of Public
Information, Room 1000, 825 North
Capitol Street NE., Washington, D.C.
20426, and at its Regional Offices in
Atlanta, Georgia, New York, New York,
Chicago, Illinois, San Francisco,
California, and Fort Worth, Texas,

IV. Comment Procedure

Persons interested in the proposed
rule are invited to submit written views,
comments, or suggestions in writing
concerning all or part of the regulations
proposed in this notice. Pursuant to the
consultation requirements of section 408
of the ESA and section 30 of the Act,
Fish and Wildlife agencies will also
receive letters transmitting copies of this
Notice of Proposed Rulemaking and the
related Environmental Assessment, The
Commission requests their comments on
the proposed rule. All commenters
should note the requests for comment in
the notice of finding of no significant
impact. The Commission will consider
all comments before issuing a final rule,

An original and 14 copies of all
comments must be filed with the
Secretary not later than February 13,
1981, at the Federal Energy Regulatory
Commission, 825 North Capitol Street
NE., Washington, D.C. 20426. Comments
should indicate the name, title, mailing
address, and telephone number of the
person to whom communications

concerning the proposal may be

addressed. Comments should reference

Docket No. RM81-7 on the outside of the

envelope and on all documents

submitted to the Commission. Written
comments will be placed in the

Commission’s public files and will be

available for public inspection at the

Commission’s Division of Public

Information, Room 1000, 825 North

Capitol Street NE., Washington, D.C.

20426 during regular business hours.

In addition to the written comment
procedures, the Commission will hold
public meetings for the purposes of
receiving oral comments on the
proposed rule and on the scope of the
EIS to be prepared for a further category
of projects that might be exempted from
licensing. These meetings will also
provide further opportunity for
consultation with fish and wildlife
agencies under the provisions of section
408 of the ESA and section 30 of the Act.
The public will be afforded an
opportunity to discuss the findings in the
EA and to address environmental issues
relating to expansion of the category of
exempt facilities, the impacts of the *
proposed rule, and the range of topics
that the EIS should cover. This time,
place, and location of these public
meetings are as follows:

January 21, Washington, D.C., Federal
Energy Regulatory Commission, 825 N.
Capitol Street, Washington, D.C.
20426, 10 a.m.

January 23, Boston, MA, John W,
McCormack Post Office and Court
House, Congress Street, Boston, MA
02109, 10 a.m.

January 27, Denver, CO, Holiday Inn,
Cripple Creek Room, 1450 Glen Arm
Place, Denver, CO 80202, 10 a.m.

January 29, San Francisco, CA, Holiday
Inn/Civic Center, Gold Room A, B,
and C, San Francisco, CA 94103, 10
a.m.

Agencies or members of the public
wishing to participate with respect to
the proposed rule or the scope of the EIS
should notify the Secretary of the
Commission at least 10 days prior to the
date of the particular public meeting.
Participants are asked to supply copies
of any prepared presentations al the
time of the meeting.

[Energy Security Act of 1980, Pub. L. 96-294,
94 Stal. 611; Federal Power Act, as amended,
16 U.5.C, 792-828¢; Public Utility Regulatory
Policies Act of 1978, 16 U.S.C. 2601-2645; and
the Department of Energy Organization Act,
42 US.C, §§ 7101-7352; E, 0. 12009, 3 C.F.R.
142 (1978))

By direction of the Commission.
Lois D. Cashell,
Acting Secretary.

1. Part 4 is amended in the Table of
Contents by revising the titles of
§§ 4.101, 4.103, 4.104, and 4.106 and by
adding to Subpart K the following
section titles (§§ 4.109-4.113) to read as
follows:

PART 4—LICENSES, PERMITS,
EXEMPTIONS, AND DETERMINATION
OF PROJECT COSTS

Subpart K—Exemptions of Small
Hydroelectric Power Projects of 5
Megawatts or Less.

Sec,
4.101 Applicability.

- - . » »

4103 General provisions for case-specific
exemplion.

4104  Case specific exemption from
licensing: relationships among

licenses.

- - » » .

4106 Standard terms and conditions of
case-specific exemption from licensing

" . » » »

4109 General provisions for categorical
exemption from licensing for certain
projects with installed capacity of more
than 100 kilowatts,

4.110 Categorical exemption from licensing
for projects of more than 100 kilowatts:
relationships among applications,
exemptions, permits, licenses, and
notices of exemption.

4.111 Standard terms and conditions of
categorical exemption from licensing for
projects of more then 100 kilowalts.

4.112 Notice of exemption from licensing flor
projects of more than 100 kilowalts.

4113 General provisions for categorical
exemption from licensing for certain
projects with installed capacity of 100
kilowatts or less.

2. Subpart K of Part 4 is amended by
revising § 4.101 and by revising the title
and paragraphs (a) and [d) of § 4.103, t0
read as follows:

Subpart K—Exemption of Small
Hydroelectric Power Projects of 5
Megawatts or Less.

§4.101 Applicability.

(a) General. This subpart provides
procedures for exemption on a case-
specific or categorical basis from all or
part of Part I of the Federal Power Acl
(Act), including licensing, for small
hydroelectric power projects as defined
in § 4102,

(b) Case-specific exemption. The
provisions of §§ 4.103 through 4.108
apply to:

(1) exemption of any small
hydroelectric power project from
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provisions of Part I of the Act other than
licensing: and

(2) exemption of any small
hydroelectric power project from
licensing, except any project thal has
been exempted as part of a category of
exemptible projects under §§ 4.109
through 4112,

(c) Categorical exemption of cerloin
projects of more than 100 kilowatts. The
provisions of §§ 4.109 through 4.112
apply lo exemption from licensing for
any small hydroelectric power project
which meets the criteria set forth in
§ 4.109(a) of this subpart. Such projects
may be exempted by filing a notice of
exemption from licensing.

(d) Categarical exemption of certain
projects of 100 kilowatts or less. The
provisions of § 4.113 apply to certain
small hydroelectric power projects
which have a proposed installed
capacity of 100 kilowalts or less and
which are categorically exempt from
licensing by operation of this subpart.

§4.103 General provisions for case-
specific exemption.

(a) Exemptible projects. Subject to the
provisions of paragraphs {b) and (c) of
this section and §§ 4.104 through 4.1086,
the Commission may exempt on a case-
specific basis any small hydroelectric
power project from all or part of Part I of
the Act, including licensing.

Applications for exemption for specific
projects shall conform to the
requirements of §§ 4.107 or 4.108, as
applicable.

(d) Waiver. In applying for case-
specific exemption from licensing, a
qualified exemption applicant may
petition under § 1.7 of this chapter for
waiver of any specific provision of
$§ 4.102 through 4.107. The Commission
will grant a waiver only if consistent
with section 408 of the Energy Security
Act of 1980.

3. Subpart K of Part 4 is amended by

}“‘: :ﬁng §§ 4.100 through 4.113, to read as
OHOW;

£4.109 General provisions for categorical
exemption from licensing for certain
projects with installed capacity of more
than 100 kifowatts.

(a) Exempted projects. Subject 16 the
provisions of §§ 4.110 and 4.111 and
effective according to paragraph (b) of
this section, the Commission exempts
from the licensing requirements of Part I
of the act any small hydroelectric power
Project which has a proposed installed

capacity of more than 100 kilowatts and
which:

(1) Utilizes for electric power
generation only the water power
potential of an existing dam:

(2) Does not entail any increase in the
normal maximum surface elevation of
the impoundment pursuant lo repair or
reconstruction of a dam;

(3) Does not entail, for the purpose of
generating electric power, any change
from the prevailing regime of storage
and release of water from the
impoundment:

(4) Does not entail diversion of water
from the waterway for more than 300
feet from the toe of the dam to the point
of discharge into the waterway;

(5) Does not entail construction of any
primary transmission line which:

(i) Has a design capacity of more than
69 kilovolts (KV); or

(ii) Is more than one mile long and
located on a new right-of-way;

(6) Utilizes only a dam at which there
is no significant existing upstream or
downstream passage of fish;

(7) Will not cause violation of
applicable water quality standards
established by the U.S. Environmental
Protection Agency or any state in which
the project is located;

(8) Does not entail any construction
on or alteration of any site included in
or eligible for inclusion in the National
Register of Historic Places;

(9) Does not entail construction in the
vicinity of any threatened or endangered
species or critical habitat, listed or
designated in the regulations of the U.S.
Department of the Interior; and

(10) Is not only part of a licensed
water power project.

(b) Effective date of exemption. Any
small hydroelectric power project in the
category of projects specified in
paragraph (a) of this section is exempted
from licensing as of the date that a
notice of exemption from licensing for
that project, complying with the
provisions of § 4.112, is deemed
accepted for filing.

(c) Who may /:%e a notice of
exemption from licensing for Category
A projects.

(1) Only Federal lands involved. If
only the rights to use or occupy Federal
lands would be necessary to develop
and operate a proposed small
hydroelectric power project thal meets
the criteria of paragraph (a) of this
section, any person may file a notice of
exemption from licensing for that project
under § 4.112,

(2) Some non-Federal lands involved.
If real property interests in any non-
Federal lands would be necessary to
develop and operate a proposed small
hydroelectric power project that meets
the criteria of paragraph (a) of this
section, any person who has all of the

real property interests in non-Federal
lands necessary to develop and operate
that project, or an option to oblain those
interests, may file a notice of exemption
from licensing for that project under
§4.112.

§ 4.110 Categorical exemption from
licensing for projects of more than 100
kilowatts: relationships among applications,
exemptions, permits, licenses, and notices
of exemption.

For purposes of categorical exemption
from licensing under §§ 4.109 through
4.112, the Commission will treat
preliminary permit and license
applications, preliminary permits,
license, exemptions from licensing, and
applications for exemption from
licensing that are related to any small
hydroelectric power project described in
§ 4.108(a), as follows:

(a) Limitations on submission and
acceptance of notices of exemption. (1)
Unexpired permit or license. If there is
an unexpired preliminary permit or
license in effect for a project, the
Commission will accept a nolice of
exemption from licensing for any project
meeting the criteria of § 4.109(a) only if
the person filing the notice is the
permittee or licensee. If the notice of
exemption is submitted by a permitiee,
the permit will be deemed cancelled. If
the notice of exemption is filed by a
licensee, the license will be deemed
terminated.

(2) Pending permil, license, or
exemption application.

(i) General Rule. Excep! as permitted
under clause (ii), the Commission will
not accept a notice of exemption from
licensing for any project meeting the
criteria of § 4.109(a) if a preliminary
permit or license application for that
project, or an application for exemption
of that project from licensing, has been
accepted for filing.

(ii) Exceptions. If an application for
preliminary permit, license, or
exemption from licensing has been
accepted for filing for a project meeting
the criteria of § 4.109(a), the Commission
will accept a notice of exemption from
licensing for that project, if;

(A) No competing application,
whether for preliminary permit, license,
or exemption from licensing, has been
accepted for filing for that project;

(B) The last date for filing protests or
petitions or petitions lo intervene,
prescribed in the public notice issued for
the permit or license application under
§ 4.31(c)(2) of this chapter, has passed;

(C) No notice of intent to file a
competing preliminary permit or license
application for that project has been
filed in accordance with § 4.33(b) of this
chapter; and
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(D) The person filing the notice of
exemption is the applicant for
preliminary permit, license, or
exemption from licensing.

(iii) Withdrawal of pending
applications, If a notice of exemption
from licensing complying with § 4.112 is
filed under clause (ii), any pending
application for preliminary permit,
license, or exemption from licensing will
be deemed withdrawn.

{b) Limitations on submissions and
acceptance of permit or license
applications. (1) General rule. Except as
permitted under subparagraph (2) or
under § 4.111 (c) or (e), the Commission
will not accept a preliminary permit or
license application for any small
hydroelectric power project that is
exemp!t from licensing pursuant lo
§ 4.100.

(2) Exceptions. (i) If a project is
exemptled from licensing pursuant to
§ 4.109, any qualified license applicant
may submit a license application that
proposes lo develop at least 7.5
megawatls in any exempted project.

(ii) If a project is exempled from
licensing pursuant to § 4.109 and real
property interests in any non-Federal
lands would be necessary 1o develop
and operale the project, any person who
is both a qualified license applicant and
has any of the real property interests in
such non-Federal lands may submit a
license application for that project. If a
license qpplication is submitted under
this clause, any other qualified license
applicant may submit a competing
license application in accordance with
§ 4.33 of this part.

§ 4.111 Standard terms and conditions of
categorical exemption from licensing for
projects installed capacity of more than 100
kllowatts.

Any small hydroelectric power project
exempted from licensing under
§ 4.198(a) is subject to the following
standard terms and conditions:

{a) Article 1. The Commission
reserves the right to conduct
investigations under sections 4(g), 306,
307, and 311 of the Federal Power Act
with respect to any acts, complaints,
facts, conditions, practices, or other
matters related to the construction,
operation, or maintenance of the exempt
project. If any term or condition of the
exemption is violated, the Commission
may revoke the exemption, issuea .
sutiable order under section 4(g) of the
Federal Power Acl, or take appropriale
action for enforcement, forfeiture, or
penalties under Part IIl of the Federal
Power Acl.

{b) Article 2. The construction.
operation, and maintenance of the
exempt project must comply with any

measures that any fish and wildlife

agency may in the future prescribe as

part of any migratory fish restoration
rogram. )

(¢) Article 3. The Commission may
accept a license application submitted
by any qualified license applicant and
revoke this exemption if actual
construction or development of any
proposed generating facilities has not
begun within 18 months, or been
completed within four years, from the
effective date of this exemption. If an
exemplion is revoked, the Commission
will not accept a subsequent natice of
exemption from licensing or application
for exemption for the project within two
vears of the revocation,

(d) Article 4. This exemption is
subject to the navigation servitude of
the United States if the project is located
on navigable waters of the United
States.

(e) Article 5. This exemption does nol
confer any right to use or occupy any
Federal lands that may be necessary for
the development or operation of the
project. Any right to use or occupy any
Federal lands for those purposes must
be obtained from the administering
Federal land agencies. The Commission
may accept a license application
submitted by an qualified license
applicant and revoke this exemption if
any necessary right to use or occupy
Federal lands for those purposes has not
been obtained within one year from the
effective date of this exemption.

(f) Article 6. Any exempted small
hydroelectric power project that utilizes
a dam that is more than 33 feet in height
above streambed, as defined in 18 CFR
12.30(b)(3) of this chapter, impounds
more than 2,000 acre-feet of water, or
has high hazard potential, as defined in
18 CFR 12.30(b)(2). is subject to the
following provisions of 18 CFR Part 12:

(1) § 12.4(b)(2)(3). (i), (iii)(B). (iv), and
(v):

(2) § 12.4(c); and

(3) Subpart D.

(g) For the purposes of applying these
provisions of 18 CFR Part 12, the
exempled project is deemed to be a
licensed project development and the
owner of the exempted project is
deemed lo be a licensee, under the
definitions in 18 CFR 13.3.

§4.112 Notice of exemption from
licensing for projects with installed
capacity of more than 100 kilowatts,

(a) General requirement.

Any person meeting the requirements
specified in § 4.109(c) and filing a notice
of exemption from licensing for any
small hodroelectric power project under
§ 4.108(a) must submit:

(1) The original and 14 copies of the
notice of exemption described in
paragraph (c) of this section; and

(2) Proof of service of a copy of the
notice of exemption on:

(i} The U.S. Fish and Wildlife Service
und other fish and wildlife agencies;

{ii) The state Historic Preservation
Officer for each stale in which the
project is located; and

(iii) The state water resource agency
for each state in which the project is
located or, il there are no applicable
state water quality standards, the U.S
Environmenlal Protection Agency.

(b) Certifications or surveys. As a
basis for certifying to the nature and
effects of a small hydroelectric power
project under paragraph (c}{4) of this
section, a person filing a notice of
exemption must: -

(1) Obtain certification from the state
waler resource agency for each state in
which the project is located or, if there
are no applicable state water quality
standards, from the U.S. Environmental
Prolection Agency, that the project will
not cause a violation of any applicable
waler quality standards.

(2) O‘LmIn certification from the U.S
Fish and Wildlife Service or the fish and
wildlife agency for each state in which
the project is located that there is no
significant existing upsiream or
downstream passage of fish at any
project dam;

(3) Either obtain certification from the
state Historic Preservation Officer of
each state in which the project is
located or obtain an independent field
survey and survey of the applicable
literature, conducted by an archealogist
approved by each applicable state
Historic Preservation Officer, with
respect to whether the project will entail
construction on or alteration of sites
included in or eligible for inclusion in
the National History Register of Historic
Places;

(4) Either obtain certification from the
U.S. Fish and Wildlife Service or the
state fish and wildlife agency for each
state in which the project is located or
obtain an independent field survey and
survey of the applicable literature,
conducted by a biologist approved by
each applicable state fish and wildlife
agency, with respect to whether the
project entails any construction in the
vicinity of any endangered or threatencd
species or critical habitat listed or
designated in the regulations of the U.S.
Department of the Interior,

(¢) Contents. The notice of exemption
from licensing required by this section
must conform to the following format:

Before The Federal Energy Regulatory

Commission. Notice of Exemption of Small
Hydroelectric Power Project from Licensing




Federal Register / Vol. 46, No. 3 / Tuesday, January 6, 1981 / Proposed Rules

1297

(1} {Name of filing party or parties] notifles
[notify) the Federal Energy Regulatory
Commission that the [name of the project], &
small hydroelectric powaer project as defined
in 18 CFR 4.102, is exemp! from licensing

under the terms of 18 CFR 4.100 through 4.111.

[If applicable: The project is currently
licensed as FERC Project No,

(2) The location of the project is:
[State or territory]

|County}

[Township or nearby town)
[River or stream)

|River basin]

(3) The exact name, business address, and
wlephone number of the filing party or
parties are:

(4) The project includes the following
features:

(i) Dams: {For each existing dam, identify
the dam; state the date on which construction
was completed and state both the dam's
height above streambed and the gross storage
capacity of the related impoundment as
defined in 18 CFR 12.30].

(i1} Powerplants: [For each powerplant:
identify the powerplant: state whether it is
existing or proposed: state the hydraulic
hend; state the installed capacity in kilowatts
and average annual generation in kilowatt-
hours for any existing electric generating
capacity; and stale the proposed tota
installed capacity in kilowatts and the
estimated average annual generation in
kilowatt-hours for the proposed total
installed capacity),

(tii) Average stream flow: The average
annunl streamflow is | | cubic feet per
secand.

(5) It Is certified that [name of filing party
or parties] has [(have] complied with
§ 4.112(c) of the Commission’s regulations
ind that the small hydroelectric power
project conforms to the specifications set
forth in § 4.108{a) of the Commission's
regulations, including the following:

(i) The [each applicable state water
resource agencles or U.S, Environmental
Protection Agency] has [have] certified that
the construction, operstion, and maintenance
of the project will nol cause a violation of
any applicable water quality standards.

[ii) The [U.S. Fish and Wildlife Service or
cach applicable state fish and wildlife
sgency] has [have] certified that there is no
significant existing upstream or downstream
migration of fish &t any project dam.

(iii) The proposed small hydroelectric
power project does not entail any
Construction on or alteration of any site that
Is included in or is eligible for inclusion in the
National Register of Historic Places,

(iv) The proposed small hydroelectric
power project does not entail construction in
the vicinity of any threatened or endangered
“pecies or critical habitat listed or designated
in the regulations of the U.S. Department of
the Interior.

(6] [Signature of filing parly or parties
under § 1,15 of this chapter; subscription and
verification under § 1.16 of this chapter),

§4.113 General provisions for categorical
exemption from licensing for certain
projects with installed capacity of 100
kilowatts or less.

(a) Exemption, The Commission
categorically exempts from the licensing
requirements of Part [ of the Acl.
effective according to paragraph (b) of
this section any small hydroelectric
power project that:

(1) Utilizes for electric power
generation only the water power
potential of an existing dam;

(2) Has total proposed installed
ca;:inclly of not more than 100 kilowatts;
an

(3) Is not only part of a licensed water
project.

(b) Effective dates. (1) Exemption.
Any small hydroelectric power project
meeting the criteria in paragraph (a) of
this section is exempted from licensing
as of the effective date of this section.

(2) Proposed capacity. For purposes of
installing or increasing capacity in any
project meeting the criteria in paragraph
(a), under the definition of small
hydroelectric power project in § 4.102(1),
the effective date of this section Is
deemed to be the date of notice of
exemption or application under this
subpart,

(c) Limilation on submissions and
acceplance of permil or license
applications. For purposes of categorical
exemption under this section, the
Commission will treat preliminary
permit and license applications,
preliminary permits, licenses, and
applications for exemptions from
licensing that are related to a small
hydroelectric power project described in
§ 4.113(a), as follows:

(1) General rule. Except as permitted
under subparagraph (2), the Commission
will not accept a preliminary permit or
license application for any small
hydroelectric power project that is
exempted from licensing pursuant to
§ 4113,

(2) Exceptions. (i) If a project is
exempted from licensing pursuant to
§ 4.113, any qualified license applicant
may submit a license application that
proposes to develop at least 7.5
megawalls in any exempted project.

(ii) I a project is exempted from
licensing pursuant to § 4.113 and real
property interests in any non-Federal
lands would be necessary to develop
and operate the project, any person who
is both a qualified license applicant and
has any of those real property interests
in non-Federal lands may submit a
license application for that project. If a
license application is submitted under
this clause, any other qualified license
applicant may submit a competing

license application in accordance with
§ 4.33 of this part.

§4.102 [Amended]

4. Section 4.102(1) is amended by
inserting after the words “after the date
ol the words “notice of exemption or.”

§4.104 [Amended]

5. Section 4.104 is amended by
revising the title to read “Case-specific
exemption from licensing: relationships
among applications, exemptions,
permits and licenses." and by deleting
from the first sentence the words “this
subpart” and substituting in lieu thereof
the words “case-specific exemption
under §§ 4.103 through 4.107".

§4.105 [(Amended)

6. Section 4.105 is amended in the first
sentence of paragraph (b)(6) by
removing the words “In granting an
exemplion from licensing,” and
substituting in lieu thereof the words “In
approving any application for exemption
from licensing,"”.

7. Section 4.106 is amended by
revising the title of the section, by
revising the first sentence, and by
revising the second sentence of
paragraph (c) to read:

§4.106 Standard terms and conditions of

case-specific exemption from licensing.
Any case-specific exemption from

licensing granted for small hydroelectric

power project is subject to the following

standard terms and conditions:

(¢) Article 3.

If an exemption is revoked, the
Commission will not accept a
subsequent application for exemption or
a notice of exemption from licensing
within two years of the revocation.

7. Section 375.308 is amended by
revising paragraphs (n) and (o) to read
as follows:

§375.308 Delegations to the Director of
the Office of Electric Power Regulation.
[n) Issue deficiency letters regarding
electric rate schedule filings, refund
reports, corporate applications for the
sale of facilities with respect to
interlocking directorates, exemption
applications of notices of exemption
filed under Subparts | or K of Part 4 of
this chapter, and applications filed
under Part | of the Federal Power Actl.
{0) Reject a rate filing, an application
filed under Part I of the Federal Power
Acl, an application or other filing under
section 405 of the Public Utility
Regulatory Policy Act of 1978, or a non-
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complying notice of exemption from
licensing filed under §§ 4.109 through
4.112 of this chapter, unless
accompanied by a request for waiver in
conformity with § 1.14{a){2) of this
chapter, if it fails patently to comply
with applicable statutory requirements
or Commission rules, regulations and
orders.

[Fit Doc. 01-00152 Filed 1-2-81: 0:45 av)

DILLING CODE 6450-85-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CRF Part 436
[Docket No. 80N-0390)

Tests and Methods of Assay of
Antiblotic and Antibiotic-Containing

Drugs: Revised Standard Response
Line Concentrations

Correction

In FR Doc. 80-36665, appearing on
page 78162, in the issue of Tuesday,
November 25, 1980, make the following
corrections:

1. On pages 78162 and 78163, in the
extreme right hand column in the
heading of the tables, the word
“mocrograms” should have read
“micrograms"’.

2. On page 78163, first column,
transfer

§436.106 Microbiological turbidimetric
assay.

- . . »

(8) . 0
to the preceeding page above the table.

3. On page 78163, first column, second
complete paragraph, seventh line, the
date reading “"November 26, 1980",
should have read “January 26, 1981".
BILLING CODE 1505-01-M

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs
25 CFR Part 251

Business Practices on Indian
Reservations Other Than the Navajo,
Hopl or Zuni Reservations

December 18, 1980,

AGENCY: Bureau of Indian Affairs,
Department of the Interior.

ACTION: Proposed rule,

SUMMARY: On April 25, 1980, the Bureau
of Indian Affairs (BIA) published a
notice of proposed rulemaking that

would have amended the regulations
governing Indian traders on most Indian
reservations. 45 FR 27952, That proposal
would have restricted application of the
regulations to businesses located in
isolated communities where there is an
absence of competition. Most comments
received were strongly opposed to the
proposal and supportive of diligent
enforcement of the trader regulations on
all Indian reservations. In response to
those comments the BIA is now
proposing to modernize the trading
regulations by adopting as its
regulations the consumer protection
statutes of the state where the business
is located.

DATE: Comments must be received by no
later than February 5, 1961.

ADDRESS: Written comments should be
addressed to Eugene F. Suarez, Sr.,
Chief, Division of Law Enforcement
Services, Bureau of Indian Affairs,
Department of the Interior, 18th and C
Streets, N.W., Room 1342, Washington,
D.C. 20245.

FOR FURTHER INFORMATION CONTACT:
Fugene F. Suarez, Sr., Chief, Division of
Law Enforcement Services, Bureau of
Indian Affairs, Department of the
Interior, 18th and C Streets, N.W., Room
1342, Washington, D.C. 20245, telephone:
(202) 343-5786.

SUPPLEMENTARY INFORMATION: The
authority for issuing these regulations is
contained in 25 U.S.C. 261, 262, and 264
and 209 DM 8,

Comments on the proposal published
in April were received from tribal
attorneys, tribal councils, and individual
citizens as well as BIA field staff. Most
commentators were opposed to the
proposed rules and urged that the
existing rules be enforced both because
Indian reservation consumers need the
protection of the federal government
and because the failure of the federal
government o regulate could result in
permitting more state taxation of
transactions involving Indians on Indian
reservations.

This new proposal applies to all
persons who engage in retail business
on any Indian reservation other than the
Navajo, Hopi or Zuni reservations.
These proposed regulations make a
violation of state laws governing retail
businesses a violation of the
Department’s regulations. There are
provisions exempling some reservalions
or parts of reservations from many
requirements of the regulations when it
is found that ecorfomic and social
conditions in those areas make it
unnecessary to impose such
requirements in order to protect Indian
consumers. Minimal licensing
requirements are imposed in those areas

to comply with federal statutes requiring
the licensing of all businesses trading
with Indians on an Indian reservation.

It is also proposed to repeal § 251.5 of
the existing regulations governing trade
by BIA employees with Indians because
Congress has recently revised the law in
that area. Pub. L. 96-277, 94 Stat. 544
New regulations on that subject will be
promulgated separately.

This proposed rule may have a
significant effect on a substantial
number of “small entities” as that term
is defined in Section 801 of the
Regulatory Flexibility Act, Pub. L. 86-
354, 94 Stat. 1164, 5 U.S.C. 601.

The primary author of this document
is David Etheridge, Office of the
Solicitor, Division of Indian Affairs,
Department of the Interior.

Note~The Department of the Interior has
determined that this document is not a
significant rule and does not reguire a
regulatory analysis under Executive Order
12044 and 43 CFR Part 14

It is proposed to revise 25 CFR Part
251 to read as follows:

PART 251—BUSINESS PRACTICES ON
INDIAN RESERVATIONS OTHER THAN
THE NAVAJO, HOPI OR ZUNI
RESERVATIONS

Subpart A—Interpretation and Construction
Guides

Sec.

251.1 Purpose.

2512 Scope.

2513 Definitions.

2514 Inlerpretation and construction.

Subpart B—Licensing Requirements and
Procedures

2515 Reservation business license required

2516 Approval or denial of license
application.

2517 License period for reservation
businosses.

2518 Application for license renewal

251.9 License fees for reservation
businesses.

251.10 Tribal taxes und enforcement

25111 Peddler’s permits.

25112 Amusement company licenses.

25113 Bond requirement for i reservation
business.

Subpart C—General Business Practices

251.14 Trade confined to premises
25115 Posting of license,

25118 Credit at trader’s risk.

25117 Reservation business practices

Subpart D—Enforcement Powers,
Procedures and Remedies

25118 Penally and forfeiture of
merchandise. Y

25119 Revocation of license and Jease and
recovery on bond,

251.20 Cease and desist orders.

251.21 Periodic review of performunce.

251.22 Price monitoring and control.

251.23 Show cause procedures.
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Sec.

251.24  Procedures to cancel lability on
bond.

25125 Records, reports and obligations of
reservation business owners,

subpart E—~Limited Applicability on Some
Reservations

251.26 Provisions subject to exemption.
25127  Standards for partial exemptions.
251.28 Exempted reservations,

Authority: Sec. 5, Act of August 15, 1676 ¢.
259, 19 Stat, 200 (25 U.S.C. 261); Sec. 1, Act of
March 4, 1901, c. 832, 31 Stat, 1066; Sec. 10,
Act of March 3, 1903, c. 994, 32 Stat. 1008 (25
U.S.C. 262); 230 DM2.

Subpart A—Interpretation and
Construction Guides

§251.1 Purpose,

The purpose of the regulations of this
Part is to prescribe rules for the
regulation of businesses on Indian
reservations for the protection of Indian
consumers as required by 25 U.S.C.

§§ 261, 262, 263 and 264.

§251.2 Scope.

The regulations of this Part apply to
all persons who engage in retail
business on any Indian reservation with
the exception of retail business on the
Navajo, Hopi, and Zuni Reservations
and with exception of any person who is
@ member of the tribe occupying the
reservation where his or her business is
located. These regulations do not apply
to businesses wholly owned by the tribe
occupying the reservation where the
business is located. Retail business
conducted on the Navajo, Hopi and Zuni
Reservations is regulated under the
provisions of Part 252 of this Title.

§251.3 Definitions.

For the purposes of this Part—

(2) “Firm" means & corporation or a
partnership.

(b) "Gross receipts” include the
following:

(1) All cash received from the conduct
and operation of the licensee's business
et the premises described in the
application for license.

(2) Receipts from both wholesale and
retall transactions,

(3) Receipts resulting from
iransactions concluded off the
reservation that originate from the
conduct and operation of the licensee’s
business on the reservation.

(4) The market value of all property
liken in trade on the date when
received and either held by the licensee
for purposes other than resale or
tredited on any account in payment for
merchandise.

(5) Proceeds from the sale of any
goods bought from Indians regardless of
where the sale takes place.

(6) Finance charge received on loans,
but not the return of principal.

(c) "Peddler" means a person who
offers goods for sale within the exterior
boundaries of a reservation, but does
not do business from a fixed location or
site on a reservation.

(d) “Person” includes a natural
person, a corporation, trust, estate,
partnership, cooperative or association,

(e) "Reservation business” means a
retail business operating from & fixed
location on an Indian reservation that
sells goods or services to Indians, buys
goods from Indians, or makes consumer
credit transactions with Indians and is
not a bank, saving bank, Irust company,
savings or building and losn association
operating under the laws of the United
States or of the state in which the
reservation is located.

{f) “Retail business" means a business
that sells goods or services (other than
medical or legal services) to the ultimate
consumer of those goods or services,

§251.4 Interpretation and construction.

(a) “Area Director” refers to the Area
Director of the Bureau of Indian Affairs
who has jurisdiction over the land on
which a person does business or intends
to do business with Indians.

(b) “Commissioner” refers to the
Commissioner of Indian Affairs or a
person lo whom the Commissioner of
Indian Affairs has delegated authority
under this Part or under 25 U.S.C. 261,
262, 263, or 264.

(c) “Superinténdent” refers to the
Superintendent of the Burecau of Indian
Affairs who has jurisdiction over the
land on which a person does business or
intends to do business with Indians.

{(d) “Tribe" refers to the tribe that has
jurisdiction over the land on which a
person does business or intends to do
business with Indians,

Subpart B—Licensing Requirements
and Procedures

§251.5 Reservation business license
required.

(&) No person may own or lease a
reservation business without a license
issued under the provisions of this
subpart,

{b) The applicant shall apply in
writing on a form provided by the
Commissioner setting forth the
following:

(1) The full name and residence of the
applicant.

(2) The firm name and the name of
each member of the board of directors if
the applicant is a firm.

(c) If the Commissioner believes such
information is needed to protect Indian

consumers, the applicant shall furnish
the following information:

(1) The capital invested or to be
invested and, of this, the amount of
capital owned and the amount borrowed
or to be borrowed.

(2) The name of the lender of any
borrowed capital, the date due, the rate
of interest to be paid, and the names of
any endorsers and security.

(3) A copy of any contract or trade
agreement whether oral or written with
creditors or financing individuals or -
institutions, including any stipulations
whereby financing fees are to be paid.

(d) Information that if released might
adversely affect the competitive position
of the applicant shall remain
confidential.

§251.8 Approval or denial of license
application.

(a) The Commissioner shall approve
or deny each license application and
notify the applicant no later than thirty
(30) days after receipt of a completed
application,

(b) The Commissioner may not deny a
license to an applicant for the purpose
of limiting competition.

{c) If the application is approved the
license shall be issued on a form
provided by the Commissioner.

(d) If the Commissioner denies the
license application the applicant may
appeal under the provisions of Part 2 of
this Title no later than thirty (30) days
after the date on which notice of denial
of the application was received.

§ 251.7 License period for reservation
businesses.

A license to operate a reservation
business may not be issued unless the
applicant has a right to use the land on
which the business is to be conducted. If
the land on which the business is to be
conducted is held pursuant to a lease,
the license period shall correspond to
the period of the lease held by the
licensee. If the lease is for a lerm greater
than twenty-five (25) years, or if the
land on which the business is to be
conducted is held in fee by the licensee,
the license period may not exceed
twenty-five (25) years.

§ 251.8 Application for license renewal.
{a) An applicant for renewal of the
license to trade shall file an application

on a form provided by the
Commissioner with the Area Director
not less than three (3) months prior to
the expiration of the existing license.

(b) The Commissioner may issue a
temporary permit for three (3) months
pending consideration of application for
license renewal.

(c) Prior to expiration of the existing
license or, if issued, the temporary
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permit, the Commissioner shall approve
or deny the application for license
renewal and notify the applicant,

(d) if the Commissioner denies the
application for renewal, the applicant
may appeal under the provisions of Part
2 of this Title.

§251.9 License fees for reservation
businesses.

(a) Prior to the issuance of an initial
license, each licensee shall pay fifty
dollars (850).

(b) Each licensed business owner
shall pay on or before January 10 of
each year an annual license fee
determined as follows based on the
licensee's most recent annual report:

(1) If the licensee's gross receipts are
less than one hundred thousand dollars
($100,000) for the year or the licensee
has not yet been required to file its first
annual report, the license fee is fifty
dollars {$50).

(2) If the licensee’s gross receipts lor
the year are at least one hundred
thousand dollars ($100.000) but less than
five hundred thousand dollars ($500,000)
the fee is one hundred dollars ($100).

(3] If the licensee’s gross receipts for
the year are at leas! five hundred
thousand dollars [$500,000) but less than
seven hundred and fifty thousand
dollars (8750,000), the fee is two hundred
dollars {$200).

{4) 1f the licensee’s gross receipts far
the year are seven hundred fifty
thousand dollars [$750,000) or more, the
fee is three hundred dollars ($300).

{c) All fees are payable to the Area
Director and shall be deposited to the
credit of a subaccount of the account
“Indian Monies, Proceeds of Labor" and
shall be expended in the enforcement of
the regulations of this Part.

§251.10 Tribal taxes and enforcement.

(a) The regulations in this Part do not
preclude tribal governments from
assessing and collecting such laxes as
they may have authority td impose on
reservation businesses.

(b) Nothing in the regulations of this
Part may be construed to preclude tribal
enforcement of tribal ordinances
consistent with the regulations of this
Part,

§251.11 Peddler's permits.

(a) No peddier may offer goods for
sale within the exterior boundaries of &
reservation without a peddler’s permit,
The permit shall state on its face the
class of goods that may be offered for
sale. No peddler may offer for sale any
class of goods other than those listed on
the face of the permit.

{b) The applicant shall apply for a
permit in writing on a form provided by
the Commissioner.

(c) Peddlers shall pay such fee and
post such surety bond on a form
provided by the Commissioner as the
Commissioner requires. The surety bond
required may not be more than ten
thousand dollars {$10.000}).

(d) Any surety on the bond of a
peddler may be relieved of liability by
complying with the provisions of
§ 251.24.

§251.12 Amusement company licenses.

{a) No person may operate a portable
dance pavillion, mechanical amusement
device such as a ferris wheel or
carousel, or commercial games of skill
within the exterior boundaries of a
reservation without a license from the
Commissioner.

(b) The licensee shall pay such fee as
the Commissioner requires. The fee shall
be not less than five dollars ($5) nor
more than twenty-five dollars ($25) per
unil.,

{c) The applicant shall apply for &
permit in writing on & form provided by
the Commissioner.

{d) The licensee shall post a surety
bond on a form provided by the
Commissioner in an amount not
exceeding ten thousand dollars {$10,000)
and a personal injury and property
damage liability bond of not less than
five thousand dollars {$5,000) nor more
than fifty thousand dollars [$50.000) as

‘may be required by the Commissioner.

(e) The provisions of this section do
not apply to amusement companies
where the contract between the tribe
and the amusement company provides
for the payment of a fee to the tribe and
for the protection of the public against
Eersonal injury and property damage by

ond in the amounts specified in
paragraph (c) of this section.

(f) Any surety on a bond under this
section may be relieved of liability by
complying with the provisions of
§ 251.24.

§ 251,13 Bond requirement for a
reservation business.

{a) An applicant for a license or
renewal of a license to operate a
reservation business shall at the time
the application is submitted furnish a
bond on a form provided by the
Commissioner in the name of the
applicant in such sum as the
Commissioner may designate, with two
(2) or more sureties approved by the
Commissioner or with a guaranty
company qualified under the Act of
August 13, 1894 (28 Stat. 279; 6 US.C. 6-
13). The bond shall be for the same
period covered by the license, No

licensee may trade without a bond
Except as provided in paragraph (c) of
this section no surety may be releascd
from liability until the license expires

(b) The bond shall be in favor of the
United States for the benefit of the
United States and any customer of the
licensee who recovers a judgment for
damages resulting from violation of any
law or regulation affecting or reluting to
reservation businesses. Any customer
who recovers such a judgment may
bring suit on the bond in his or her
name. The bond shall be conditioned on
payment by the licensee of all judgments
for damages resulting from violations of
the regulations of this Part.

(c) Any surety on the bond of a
licensed reservation business may be
relieved from liabilities by complying
with the provisions of § 251.25 of this
Title,

Subpart C—General Business
Practices

§251.14 Trade confined to premises.

The licensee shall confine all trade on
the reservation to the premises specified
in the license,

§251.15 Posting of license.

The licensee of a reservation business
shall display its reservation business
license ima prominent place where it is
legible to customers.

§251.16 Credit at trader's risk.

Credit given Indians will be al the
licensee's own risk, as no assistance
will be given by Government officials in
the collection of debts against Indians.

§251.17 Reservation business practices.

(a) Excep! as provided in subsection
(b) of this section, each licensee or
permittee must comply with all laws
governing retail businesses of the stale
in which the licensee is doing business
A violation of such state laws or of
applicable tribal laws governing retail
businesses is a violation of the
regulations of this Part.

(b) This section does not require any
licensee to obtain a state license, pay
state fees or obtain bond required by
state laws,

(c) Any violation by a licensee of any
federal law governing retail businesses
is also a violation of the regulations of
this Part.

Subpart D—Enforcement Powers,
Procedures and Remedies

§251.18 Penalty and forleiture of
merchandise.
Any person who either resides as 4

reservation business owner with{n the
exterior boundaries of a reservation or
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introduces or attempts to introduce
goods or to trade therein without a
license or permit shall forfeit all
merchandise offered for sale to the
Indians or found in the person’s
possession and is liable lo a penalty of
five hundred dollars ($500). This section
may be enforced by commencing an
action in the appropriate United States
District Court under the provisions of 28
U.S.C. § 1345,

§251.19 Revocation of license and lease
and recovery on bond.

The reservation business owner is
subject to revocation of license and
tribal lease and recovery on the bond in
whole or in part in the event of any
violation of the regulations of the Part
after a show cause proceeding according
to the provisions of § 251.23.

§251.20 Cease and desist orders,

(a) If the Commissioner.believes that
violation of the regulations in this Part is
occurring, the Commissioner may order
the person believed to be in violation to
show canse according to the provisions
of § 251.23 why a cease and desist order
should not be issued.

(b) If the person accused of the
violations fails to show cause at the
hearing why such an order should not
issue, the Commissioner shall issue the
order.

(c) A person subject to a cease and
desist order issued under this section
who violates the order is liable to
revocation of license after a show cause
proceeding according to the provisions
of § 251.23 of this Part.

(d) The Commissioner may close any
reservation business subject to the
provisions of this Part that does not hold
a valid license or temporary permit.

§251.21 Periodic review of performance.

(a) The Commissioner shall review
licenses at ten (10) year intervals to
determine whether or not the business is
operating in accordance with these
regulations and all other applicable laws
and regulations,

(b) If, as a result of the review
provided in paragraph (a) of this section,
the Commissioner finds that the licensee
hss repeatedly violated these
regulations, the Commissioner may
order the licensee to show cause
sccording to the provisions of § 251.23
why the licensee's license should not be
revoked,

(c) If the licensee fails to show cause
why the license should not be revoked,

the Commissioner shall revoke the
license,

§251.22 Price monitoring and control.

(a) A reservation business may not
charge its customers unfair or
unreasonable prices.

(b) To insure compliance with this
section, the Commissioner shall
annually perform audits as provided in
§ 251.25(b). In performing those audits
the Commissioner may inspect all
original books, records, and other
evidences of the cost of doing business.
In addition, at least once a year the
Commissioner shall cause to be made a
survey of the prices of flour, sugar, fresh
eggs, lard, coffee, ground beef, bread,
cheese, fresh milk, canned fruit, and
such other goods as the Commissioner
deems appropriate in all stores licensed
under these regulations and in a
representative number of similar stores
located in communities immediately
adjoining the reservations, The results
of the survey shall be posted publicly.
sent to each licensed business, and
made available to the appropriate
agency of the tribal government. Copies
oﬁhe survey shall be available at the
office of the Area Director.

(c) If the Commissioner finds that a
reservation business Is charging higher
prices, especially for basic consumer
commodities, than those charged on the

average based on the studies conducted

under the provisions of paragraph (b) of
this section, the Commissioner may
order the business owner to show cause
under the provisions of § 251.23 why an
order should not be issued to reduce
prices. If the Commissioner determines
that the prices charged by the business
are not economically justified, based on
all of the information, then the
Commissioner may order the business to
reduce its price on all items determined
to be priced too high to a reasonable
price as determined by the
Commissioner, but in no event to a
lower price than the cost of the item
increased by a reasonable mark-up.

§251.23 Show cause procedures.

(a) When the Commissioner believes
there has been a violation of this Part
the Commissioner shall serve the
licensee with written notice setting forth
in detail the nature of the alleged
violation and stating what remedial.
ac't‘ion the Commissioner proposes lo
take.

(b) The licensee shall have ten (10)
days from the date of receipt of notice in
which to show cause why the
contemplated remedial action should
not be ordered.

{¢) If within the ten (10) day period the
Commissioner determines that the
violation may be corrected and the
licensee agrees to take the necessary
corrective measure, the licensee shall be

given the opportunity to take the
necessary corrective measures.

(d) If the licensee fails within a
reasonable time to correct the violation
or to show cause why the contemplated
remedial action should not be ordered,
the Commissioner shall order the
appropriate remedial action.

(e) If the Commissioner orders
remedial action the licensee may appeal
under the provisions of Part 2 of this
Title not later than thirty (30) days after
the date on which the remedial action is
ordered.

§251.24 Procedures to cancel liability on
bond.

{a) Any surety who wishes to be
relieved from liability arising on a bond
issued under this Part shall file with the
Commissioner a statement in writing
setting forth the desire of the surety to
be relieved of liability and the reasons
therefor.

{b) The surety shall mail a copy of the
statement by certified mail, return
receipt requested, to the last known
address of the licensee named in the
bond.

{c) Twenty (20) days after the
statement required in paragraph (b) of
this section s mailed to the licensee and
the stalement required in paragraph (a)
of this section is filed with the
Commissioner, the surety is released
from all liability thereafter arising on the
bond.

(d) If the licensee does not have other
bond sufficient to meet the requirements
of this Part or has not executed and filed
a new or substitute bond within twenty
(20) days after the service of the
statement, the Commissioner shall
declare the license void.

(e} No surety is released from liability
under the bond for claims which arose
prior to the issuance of the
Commissioner’s order releasing the
surety.

§251.25 Records, reports and obligations
of reservation business owners.

(a) The Commissioner may, in
consultation with interested persons and
agencies, promulgate a model
bookkeeping system for use in
reservation businesses. Until such
model bookkeeping system is

romulgated, each business owner shall
Eeep records in accordance with
generally accepted accounting
principles.

{b) Each reservation business owner
shall file with the Area Director an
annual report on or before April 15 In a
form approved by the Commissioner.
Reports shall be subject to a yearly
audit. The reports shall contain the
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names and respective interests of all
persons participating in the business,

(¢) The business owner or an
employee shall record all sales and
purchases whether for cash or credit.
The owner or an employee shall supply
the customer with a copy of the sales
transaction containing a description of
the article purchased or sold. the date of
the transaction, and the price. A cash
register receipt complies with this
paragraph for grocery or dry goods
purchases for cash,

{d) The licensee shall keep a duplicate
copy of any wriling required by
paragraph (c) of this section for a period
of not less than three (3) years and shall
provide the customer or the cuslomer’s
representative ane copy of those

writings upon reguest.

Subpart E—Limited Applicability on
Some Reservations

§251.26 Provisions subject to exemption.

Reservations or portions of
reservations identified in § 251.28 of this
Part are exempt from the provisions of
§§ 251.5(c), 251.9(b), 251.13, 251.21,
251.22, 251.24 and 251.25.

§251.27 Standards for partial exemptions.

{a) The Commissioner may revise the
list of partially exempted areasin
§ 251,28 of this Part by adding areas to
the list or deleting them from the list
Additional areas will be exempted only
if the Commissioner finds that Indian
consumers in the areas under
consideration are adequately protected
without requiring compliance with the
provisions listed in § 251.26 of this Parl.
Listed areas will be deleted form the list
only if the Commissioner finds that
requiring compliance with the
provisions listed in § 251.26 of this Part
in such areas is necessary to provide
adequate protection to Indian
consumers in the areas under
consideration.

(b) Such findings shall be based on
fuctors including, but not limited to, the
following:

(1) The degree of competition
encountered by licensees in the area
under consideration form other
businesses both on and off the
reservation.

{2) The ability of Indian consumers to
shop at other businesses that provide
similar goods or services either on or off
the reservation.

(3) Whether or not the businesses in
the area under consideration have
engaged in the past in the types of
abuses that the provisions of this Part
seek to prevent,

(4) The percentage of the consumers
served by the businesses in the affected
area who are not Indian.

§251.28 Exempled reservations.

The following reservations or parts of
reservations are exemp!t from those
provisions listed in § 251.26 of this Part:

(a) All reservations in Nebraska.

(b) All reservations in North Dakota.

{c) All reservaltions in South Dakota
except the Pine Ridge reservation.

(d) All reservations in New Meaxico
excepl:

(1) Acoma Pueblo.

(2) Cochiti Pueblo.

(3) Jemez Pueblo.

(4) Santa Domingo Pueblo,

(5) San Felipe Pueblo.

{6) Zia Pueblo,

(7) Ramah Reservation.

{e) All reservations in Colorado.

() All reservations in Oklahoma,

(g) All reservations in Kansas.

(h) All reservations in Montana.

(i} Al reservations in Florida.

(i) The Cherokee Reservation in North
Carolina.

(k) All reservations in Maine,

(1) The Choctaw Reservation in
Mississippi.

{m]) The Metlakatla Reservation in
Alaska.

{n) All reservations in Minnesota
excepl the Red Lake Reservation,

(o) All reservations in Wiscongin.

(p) The Sac and Fox Reservation in
lowa.

(q) All reservations in Arizona excepl:

(1) Papago Reservation.

{2) The Supai community on the
Havasupai Reservation.

{3) The Peach Springs community on
the Hualapai Reservation.

(4) Cibicue community on the White
Mountain Apache Reservation.

{5) The Owyhee community on the
Duck Valley Reservation,

(6) The fort McDermitt community on
the Fort McDermitt Reservation.

(7) The Yomba community on the
Yomba Reservation.

{r) All reservations in Utah excep! the
Ouray, Randelett and White Rock
communities of the Unitsh and Ouray
Reservation.

{s) All reservations in Washington
except the Makah Reservation,

(t) All reservations in Oregon.

{u) All reservations in Idaho.

{v]) All reservations in California.

(w) The Wind River Reservation in
Wyoming.

Thomas W. Fredericks,

Acting Deputy Assistant Secretory—Indian
Affairs. .
[FR Doc. 89398 Filed 15-81: .35 4]

BILLING CODE 4310-02-M

DEPARTMENT OF JUSTICE
Office of the Attorney General
28 CFR Part 59

Guidelines on Methods of Obtaining
Documentary Materials Held by Third
Parties

AGeNCY: Department of Justice.
ACTION: Proposed rule.

SUMMARY: As required by Title Il of the
Privacy Protection Aclt of 1880 (Pub. L.
96-440, § 201, et seq., 42 U.S.C. 2000a:-
11, et seq,, these guidelines will govern
the methods used by all federal officers
and employees to obtain documentary
materials in the possession of persons
who are neither suspects in an offence
nor closely related to such suspects. The
primary purpose of these guidelines is lo
limit the use of search warrants to
obtain documentary materials held by
third parties when less intrusive but
equally effective alternative means of
obtaining such materials exisl.

DATE: Comments must be submitted on
or before February 5, 1981.

ADDRESS: Comments may be mailed to
The Assistant Attorney General,
Criminal Division, United States
Department of Justice, Room 2107 Main
Justice, Washington, D.C. 20530,

FOR FURTHER INFORMATION CONTACT:
Mary Ellen Warlow, Criminal Division,
United States Department of Justice,
Room 2209 Main Justice, Washington,
D.C. 20530, (202} 633-3645.

Accordingly, under the authority of
Title I of the Privacy Protection Act of
1980, Pub. L. 96-440, § 201, et seq., 42
U.S.C. 2000aa-11, el seq., the Altarney
General proposes to issue, as a new Parl
59 to Title 28, Code of Federal
Regulations, guidelines on methods of
obtaining documentary materials held
by third parties to read substantially as
follows:

Dated: December 28, 1880,
Philip B, Heymann,

Asgistant Altorney General, Crimina!
Division.

PART 59—GUIDELINES ON METHODS
OF OBTAINING DOCUMENTARY
MATERIALS HELD BY THIRD PARTIES

See.
50.1 Introduction.
59.2 Definitions.
59.3 Applicability,
594 Procedures.
595 Sanctions.
Authority: Title 11 of the Privacy Protection
Act of 1980 (Pub. L. 96-440, § 201, ot seq. 52
U.S.C. 2000aa-11, et seq.)
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§59.1 Introduction.

(a) A search for documentary
materials necessarily involves
intrusions into personal privacy. Firsl,
the privacy of a person's home or office
may be breached. Second, the execution
of such a search may require
examination of private papers within the
scope of the search warrant, but not
themselves subject to seizure. In
addition, where such a search involves
intrusions into professional, confidential
relutionships, the privacy interests of
other persons are also implicated.

() 1t is the responsibility of federal
officers and employees to recognize the
importance of these personal privacy
interests, and to protect agianst
unnecessary intrusions. Generally, when
documentary materials are held by a
disinterested third party, a subpoena,
administrative summons, or
governmental request will be an
effective alternative to the use of a
search warrant and will be considerably
less intrusive. The purpose of the
guidelines sel forth in this part is to
assure that federal officers and
employees do not use search and
seizure to obtain documentary materials
in the possession of disinterested third
partries unless reliance on alternative
means would substantially jeopardize
their avialability (e.g., by creating a risk
of destruction, etc.) or usefulness (e.g.
by detrimentally delaying the
Investigation, destroying a chain of
custody, etc.), Therefore, the guidelines
in this part establish certain criteria and
procedural requirements which must be
met before a search warrant may be
used to obtain documentary materials
held by disinterested third parties. The
guidelines in this part are not intended
to inhibit the use of less intrusive means
of obtaining decumentary materials
such as the use of a subpoena,
summons, or formal or inforntal request.

§59.2 Definitions.

A4 used in this part—

(2) The term “attorney for the
government” shall have the same
meaning as is given that term in Rule
54(c) of the Federal Rules of Criminal/
Procedure:

(b) The term “designee” of the
Attorney General means any official of
the Department of Justice at the level of
Deputy Assistant Attorney General or
above, who has been specifically
designated by the Attorney General 1o
tpprove search warrant applications
governed by subsection 3(b) of this part.

[¢) The tern “disinterested third
Party” means a person or organization
not reasonably believed to be—

(1) A suspect in the criminal offense to
which the materials sought under these
guidelires relate; or

(2) Related by biood or marriage to
such a suspect;

(d) The term “"documentary materials”
means any materials upon which *
information is recorded, and includes,
but is not limited to, written or printed
materials, photographs, films or
negatives, audio or video tapes, or
materials upon which information is
electronically or magnetically recorded,
but does not include materials which
constitute contraband, the fruits or
instrumentalities of a crime, or things
otherwise criminally possessed; and

(e) The term “law enforcement
officer” shall have the same meaning as
the term “federal law enforcement
officer” as defined in Rule 41(h) of the
Federal Rules of Criminal Procedure.

§59.3 Applicability.

(a) The guidelines set forth in this part
apply, pursuant to Title 1l of the Privacy
Protection Act of 1980 (Pub. L. 96-440,

§ 201, et seq., 42 U.S.C. 2000aa-11, et
seq.), to the procedures used by any
federal officer or employee, in
connection with the investigation or
prosecution of a criminal offense, to
obtain documentary materials in the
private possession of a disinterested
third party.

(b) The guidelines set forth in this part
do not apply to: (1) Audits,
examinations, or regulatory or
compliance inspections pursuant to
federal statute or the terms of a federal
contract; }

(2) Governmental access to
documentary materials for which valid
consent has been obtained; ar

(3) Methods of obtaining documentary
materials whose location is known but
which have been abandoned or which
cannot be obtained through subpoena or
request because they are in the
possession of a person whose identity is
unknown and cannol with reasonable
effort be ascertained.

{c) The use of search and seizure to
obtain documentary materials which are
believed to be possessed for the purpose
of disseminating to the public a book,
newspaper, broadcast, or other form of
public communication is subject, in
addition to any limitations or
requirements imposed by the guidelines,
in this part to the limitations set out in
Title 1 of the Privacy Protection Act of
1980 (Pub. L. 96-440, § 101, et seq., 42
U.S.C. 2000aa, et seq.).

§59.4 Procedures.

(a) Provisions governing the use of
search warrants generally. (1) A search
warrant should not be used to obtain

documentary materials believed to be in
the private possession of a disinterested
third party unless it appears that the use
of a subpoena, summons, request, or
other less intrusive alternative means of
obtaining the materials would
substantially joepardize the availability
or usefulness of the materials sought,
and the application for the warrant has
been authorized as provided in
paragraph (2) below.

(2) No federal officer or employee
shall apply for a warrant to search for
and seize documentary materials
believed to be in the private possession
of a disinterested third party unless the
application for the warrant been
authorized by an attorney for the
government. Provided, however, that in
an emergency situation in which the
immediacy of the need to seize the
materials does not permit an
opportunity to secure the authorization
of an attorney for the government, the
application may be authorized by a
supervisory law enforcement officer in
the applicant’s department or agency, if
the appropriate United States Attorney
is notified of the authorization and the
basis for justifying such authorization
under this part within 24 hours of the
authorization.

(b) Provisions governing the use of
search warrants which may intrude
upon professional, confidential
relationships. (1) A search warrant
should not be used to obtain
documentary materials believed to be in
the private possession of a disinterested
third party physician, lawyer,
psychiatrist, or clergyman, under
circumstances in which the materials
sought, or other materials likely to be
reviewed during the execution of the
warrant, contain confidential
information on patients or clients which
was furnished for the purposes of
professional counseling or treatment,
unless—

(1) It appears that the use of a
subpoena, summons, request, or other
less intrusive slternative means of
obtaining the materials would
substantially jeopardize the availability
or usefulness of the materials sought;

(ii) Access to the documentary
materials appears to be of substantial
importance to the investigation or
prosecution for which they are sought;
and

(iil) The application for the warrant
has been approved as provided in
paragraph (2) below.

(2) No federal officer or employee
shall apply for a warrant to search for
and seize documentary materials
believed to be in the private possession
of a disinterested third party physician,
lawyer, psychiatrist, or clergyman under
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the circumstances described in
paragraph (1) above, unless, upon the
recommendation of the United States
Attorney, the Attorney General or his
designee has authorized the application
for the warrant. Provided, however, that
in an emergency situation in which the
immediacy of the need to seize the
malerials does not permit an
opportunity to secure the authorization
of the Attorney General or his designee,
the application may be authorized by
the United States Attorney if the
Attorney General or his designee is
natified of the authorization and the
basis for justifying such authorization
under this part within 72 hours of the
authorization.

{3) Whenever possible, a request for
authorization by the Attorney General
or his designee of a search warrant
application pursuant to paragraph (2)
above shall be made in writing and shall
include:

(i) The application for the warrant;

and

{ii) A brief description of the facts and
circumstances advanced as the basis for
recommending authorization of the
application under this part,

If a request for authorization of the
application is made orally or if, in an
emergency situation, the application is
authorized by the United States
Altorney as provided in paragraph (2)
above, a written record of the request
including the materials specified in
subparagraphs (i) and (ii) shall be
transmitted to the Attorney General or
his designee within 7 days. The
Attorney General or his designee shall
keep a record of the disposition of all
requests for authorizations of search
warrant applications made under this
subsection (b).

(4) A search warrant authorized under
paragraph (2) above shall be executed in
such a manner as to minimize to the
greatest extent practicable scrutiny of
confidential materials.

(5) Although it is impossible to define
the full range of additional doctor-like
therapeutic or counseling relationships
which involve the divulging of private
information, the United States Atlorney
should determine whether a search for
documentary materials held by other
disinterested third party professionals
involved in such relationships (e.g.,
psychologists or psychiatric social
workers) would implicate the special
privacy concerns which are addressed
in this subsection. If the United States
Attorney determines that such a search
would require review of extremely
confidential information furnished or
retained for the purposes of professional
counseling or treatment, the provisions

of this subsection should be applied.
Otherwise at @ minimum, the
requirements of subsection (a) must be
mel.

(c) Considerations bearing on choice
of methods. In determining whether, as
an alternative to the use of a search
warrant, the use of a subpoena or other
less intrusive means of obtaining
documentary materials would
substantially jeopardize the availability
or usefulness of the materials sought,
the following factors, among others,
should be considered:

(1) Whether it appears that the use of
a subpoena or other alternative which
gives advance notice of the
government's interest in obtaining the
materials would be likely to result in the
destruction, alteration, concealment, or
transfer of the materials sought;
considerations bearing on this issue may
include:

(1) Whether a suspect has access to
the materials sought;

(ii) Whether there is a close
relationship of friendship, loyalty, or
sympathy between the possessor of the
materials and a suspect;

(iii) Whether the possessor of the
materials is under the domination or
control of a suspect;

(iv) Whether the possessor of the
materials has an interest in preventing
the disclosure of the materials to the
government;

{v) Whether the possessor’s
willingness to comply with a subpoena
or request by the government would be
likely to subject him to intimidation or
threats of reprisal;

(vi) Whether the possessor has
previously acted to obstruct a criminal
investigation or judicial proceeding or
refused to comply with or acted in
defiance of court orders; or

(vii) Whether the possessor has
expressed an intent to destroy, conceal,
alter, or transfer the materials;

(2) The immediacy of the
government's need to obtain the
materials; considerations bearing on this
issue may include:

(i) Whether the immediate seizure of
the materials is necessary to prevent
injury to persons or properly;

(ii) Whether the prompt seizure of the
materials Is necessary to preserve their
evidentiary value; or

(iii) Whether delay in obtaining the
materials would significantly jeopardize
an ongoing investigation or prosecution.
The fact that the disinterested third
party possessing the materials may have
grounds to challenge a subpoena or
other legal process is not in itself a
legitimate basis for the use of a search
warrant,

§59.5 Sanctions.

(a) Any federal officer or employee
violating the guidelines set forth in this
part shall be subject to appropriate
administrative disciplinary action by the
agency or department by which he is
employed.

(b) Pursuant to section 202 of the
Privacy Protection Act of 1980 (Pub. L.
96-440, § 202, 42 U.S.C. 2000aa-12), an
issue relating to the compliance, or the
failure to comply, with the guidelines se!
forth in this may not be litigated, and a
court may not entertain such an issue as
the basis for the suppression or
exclusion of evidence.

[FR Dac. 81-314 Piled 1-5-81; 1:48 om)
BILLING CODE 4410-01-M

DEPARTMENT OF LABOR

Office of Pension and Welfare Benefit
Programs

29 CFR Part 2520

Summary Annual Report Furnished
Participants and Beneficiaries of

Employee Benefit Plans, Amendments
and Corrections

AGENCY: Department of Labor.
AcTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed amendments to the
Department of Labor regulation
governing the summary annual report
(SAR) furnished participants and
beneficiaries of certain employee benefit
plans under the Employee Retiremen!
Income Security Act of 1974 (ERISA).
These amendments are necessary in
order to accommodate the summary
annual report requirements to the
triennial filing system recently
implemented for certain small employee
benefit plans filing the annual report.
The amendments will require small
plans filing Form 5500-R to furnish &
copy of that form to participants and
beneficiaries in lieu of furnishing the
summary annual report in those years
for which the Form 5500-R is filed. The
SAR requirements remain generally
unchanged for plans filing Form 5500
and for small plans in those years for
which the Form 5500-C or the Form
5500-K is filed. The document also
contains several minor corrections (o
the regulation and the attached
appendix.

DATES: The amendments, if adopted.
would be effective 30 days after
publication in the Federal Register;
comments on these proposals must be
submitted on or before March 9, 1961.
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ADDRESSES: Writlten comments
(preferably three copies) should be
submitted to the Division of Reporting
and disclosure, Pension and Welfare
Benefit Programs, Room N-4508, Frances
perkins Department of Labor Building,
Washington, D.C. 20216, Attention:
Summary Annual Report Amendments.
All comments should be clearly
referenced to the section of the
regulation to which they apply. All
written comments will be available for
public inspection at the Public
Disclosure Room, Pension and Welfare
Benefit Programs, Department of Labor,
Room N-4677, 200 Constitution Avenue,
N.W.. Washington, D.C. 20218,

FOR FURTHER INFORMATION CONTACT:
Joseph L. Roberts 111, Office of Reporting
and Plan Standards, Division of
Reporting and Disclosure, Pension and
Welfare Benefit Programs, U.S.
Department of Labor, Washington, D.C.
20218, (202) 523-8685. (This is not a toll
free number).

SUPPLEMENTARY INFORMATION: Section
104(b}(3) of ERISA and regulation
section 2520.104b-10 require (except as
provided in subsection {f) of the
regulation) the administrator of an
employee benefit plan to furnish
annually to each cipant of such
plan and to each beneficiary receiving
benefits under an employee pension
benefit plan a summary annual report
(SAR) which summarizes the
information included in the annual
report and which conforms to the
requirements of the regulation as to
form, style and content. The Department
has recently implemented a new
triennial reporting system beginning
with the 1980 plan year under which
small plans are required to file a
detailed financial report (Forms 5500-C
or 5500-K) only every third year, and a
brief registration statement (Form 5500~
R} in the two intervening years (45 FR
51346, August 1, 1980).

A number of persons who submitted
comments on the proposal 1o adopt 8
Iriennial reporting system raised the
question of the status of the SAR under
such a system. It was suggested that the
current required SAR forms would be
incompatible with the information filed
under the new system on Farm 5500-R,
The Department agrees that the present
SAR requirements should be changed to
sccommodate the new Form 5500-R. The
information that is to be included in the
present SAR forms prescribed in section
2520.104b-10 is for the most part not
tontained on the 5500-R. Therefore, it
would be inconsistent with objectives of

the triennial system and burdensome to
require small plans to prepare such
information In those years in which they
file the 5500-R

Accordingly, the proposed revisions
would require the annual disclosure of
such plan information as is consistent
with the information reported that year
to the Department on Form
5500-K or 5500-R. The proposed
revisions would require administrators
of small plans to distribute to
participants and beneficiaries copies of
the Form 5500-R itself in lieu of the
present SAR form for those years for
which form 5500-R is filed as an annual
return. The revisions should make
compliance with the SAR requirements
convenient for small plans filing under
the triennial reporting system, and also
provide annual disclosure to plan
participants and beneficiaries, as
contemplated in the statute.

The Department has determined that
these proposed amendments are
“significant" within the meaning of
Department of Labor guidelines (44 FR
5570, January 26, 1979) issued to
implement Executive Order 12044 (43 FR
12661, March 24, 1978).

This regulation is proposed under the
authority in sections 104, 109, 110 and
505 of ERISA (Pub. L. 93-406, 88 Stat.
847, 851, 894 {29 U.S.C. 1024, 1029, 1030,
1135)).

For the reasons set out in the
preamble, Part 2520 of Chapter XXV of
Title 29 of the Code of Federal
Regulations is proposed to be amended
as follows:

1. Paragraph (a), the introductory text
of paragraphs (b), paragraph (d){1) and
(2), the first sentence of paragraph (e),
pacagraph ([)(3), and the Appendix are
all revised; paragraph (c) (3) and (4) are
amended.

§2520.104b-10 Summary Annual Report.

(a) Oligation to furnish. (1) Except as
otherwise provided in this paragraph (a)
and in paragraph (f) of this section, the
administrator of any empoloyee benelit
plan shall furnish annually to each
garticipanl of such plan and to each

eneficiary receiving benefits under

such plan a summary annual report
conforming to the requirements of this
section. Such furnishing of the summary
annual report shall take place in
accordance with the requirements of
§ 2520.104b-1 of this part.

(2} The administrator of any employee
benefit plan filing Form 5500-R under
§ 2520.104-41 shall furnish 1o each
participant of such plan and to each
beneficiary receving benefits under such
plan a copy of the Form 5500-R filed

with the Department in place of the
summary annual report referred to in
subparagraph (a)(1). Such furnishing of
the Form 5500-R shall take place in
accordance with the requirements of

§ 2520.104b-1 of this parL.

(3) Any Form 5500-R furnished in
accordance with subparagraph (a)(2)
shall be attached to a completed copy of
the following notice:

Disclosure of Plan Information under ERISA

Altached is a copy of the Registration
Statement (Form 5500-R] for {name of plan)
for (period covered by this Registration
Stalement). The Registration Statement
contains information about the plan and has
been filed with the Internal Revenue Service
under the Employee Retirement Income
Security Act of 1974 (ERISA). Department of
Labor regulations require a copy of the Form
5500-R to be furnished to you for the plan
years for which the Form 5500-R is filed.

You also have the right to receive from the
plan administrator (see item 2 an 5500-R), on
request, & copy of Schedule A (Insurance
Information) and Schedule B {Actuarial
Information), which were filed with the
attached Form 550-R. The charge to cover

copying costs will be {§ | for Schedules A
and B,or{§ | per page for any part
thereol.

You also have the legally protected right to
examine these documents at the main office
of the plan (address, if different from 5500-R,
item 2a), (at any other location where these
documents are available for examination),
and at the U.S. Department of Labor in
Washington, D.C., or to obtain a copy from
the U.S. Department of Labor upon payment
of copying costs. Requests to the Department
should be sddressed to: Public Disclosure
Room, N-4677, Pension and Welfare Benefit
Progrums, Department of Labor, 200
Constitution Avenue, N.W., Washington, D.C.
202186,

[Note~Inapplicable portions of this notice
may be omitted.]

(b) When to furnish. Excepl as
otherwise provided in this paragraph
{(b), the summary annual report required
by subparagraph (a)(1) of this section, or
the Farm 5500-R and attached Notice
required under subparagraphs (s)(2) and
(a)3) of this section, shall be furnished to
participants and beneficiaries within
nine months after the close of the plan
year,

(l) LR

(zl -re

(c) Contents, Style and Format. * * *

(3) Form for Summary Annual Report
Relating to Pension Plans.

Your Rights to Additional Information
- . » . »

3. Fiduciary information, including
transactions belween the plan and parties-in-
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interest (that is, persons who have certain
relationships with the plan)

(4) Form for Summary Annual Report
Relating to Welfare Plans.

Insurance Information

The total premiums paid for the plan year
ending (date) were [$).
» . - . -

Your Rights to Additional Information

3. Fiduciary information, including
transactions between the plan and parties-in-
interest (that is, persons who have certain
relationships with the plan);

(d) Foreign languages. In the case of
either—

(1) A plan which covers fewer than
100 participants at the beginning of a
plan year in which 25 percent or more of
all plan participants are literate only in
the same non-English language, or

(2) A plan which covers 100 or more
participants in which 500 or more
participants or 10 percent or more of all

lan participants, whichever is less, are
iterate only in the same non-English
language. The plan administrator for
such plan shall provide these
participants with an English-language
summary annual report (or, if
appropriate, copy of Form 5500-R)
which prominently displays (or, to
which has been attached) a notice, in
the non-English language common to
these participants, offering them
assistance. The assistance provided
need nol involve written materials, but
shall be given in the non-English
language common to these participants,
The notice offering assistance shall
clearly set forth any procedures
participants must follow to obtain such
assistance.

(e) Furnishing of additional
documents to participants and
beneficiaries. A plan administrator shall
promptly comply with any request by a
participant or beneficiary for additional
documents made in accordance with the
procedures or rights described in
subparagraph (a)(3) and paragraph (c) of
this section. * * *

(f) Exemptions.

(3) An apprenticeship or other training
plan which meets the requirements of 29
CFR 2520.104-22; * * *

Signed at Washington, D.C., this 20th day
of December 1980.
lan D. Lanoff,

Administrator, Pension and Welfare Benefit
Programs, Labor Management Services
Administration.

Appendix.— The Summary Annual Roport (SAR) Under ERISA
[A cross-reterence 1o tho annual report]

A. Pension Plans
SAR e Form 5500 fine Borms  Form 5500-C e flems  Form 5500-K hne forma

1. Funding o 1 e T Rors e SR A (8
2 Total plan oxponses e 180 160 134d).
3. Admes oxpers 14() column b 16{1). 15(¢c)n.
4 Benelits pakd 1 SR [ S, -
£ Other oxp 1400 plus 140) . 16(N) PR 18 ... NA
8 Total partcpants ... Wom e s sse TEONN.
7. Valuer of plan assots (net):
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BILLING CODE 4510-29-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 901

Surface Coal Mining and Reclamation
and Enforcement Under Federal
Program for Alabama

AGency: Office of Surface Mining
Reclamation and Enforcement,
Department of the Interior.

AcTION: Notice of intent to prepure
Federal Program, Suspension of
Alabama schedule for State program
resubmission, and Notice of public
comment period.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM)
was advised by the State of Alabama of
the existence of an injunction issued on
November 12, 1980 by the Circuit Cour!
of Walder County, Alabama, in Equity.
enjoining the State from submitting or
resubmitting a State program to the
Department of the Interior. Accordingly,
the Secretary of the Interidr is
temporarily suspending the Alabama
schedule for resubmission and is
initiating action to prepare a Federul
pro?ram for the regulation of surface
coal exploration, mining and
reclamation on non-Federal and non-
Indian lands in Alabama, The Federal
program will not be implemented before
December 15, 1881, unless the injunction
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ends ot is no longer determined effective
under Section 503(d) of the Surface
Mining Control and Reclamation Act of
1977, 30 U.S.C, 1201 el seg.

In any event, Alabama will be given
the opportunity to resubmit a state
program before 8 Federal program is
implemented. If Alabama does resubmit,
the program will be reviewed in
sccordance with the Secretary’s
regulations. A Federal program will be
implemented only if the State fails to
resubmil, or if the resubmitted program
is disapproved. Public comment is also
being sought on the preparation of a
Federal program for Alabama and on
Alabama's actions under the interim
program.
pATe: Public comments must be received
by OSM by 5:00 p.m., February 5, 1081.
apoRESS: Information and comments
should be sent to: Office of Surface
Mining, Room 153, South Interior
Building, 1951 Constitution Avenue,
N.W., Washingtan, D.C. 20240.

FOR FURTHER INFORMATION CONTACT:
Carl C. Close, Assistant Director, OSM,
State and Federal Programs 1951
Conslitution Avenue, NNW.,, US.
Department of the Interior, Washington,
D.C. 202040, (202) 343-4225.
SUPPLEMENTARY INFORMATION: Under
the Surface Mining control and
Reclamation Act of 1077, A state which
seeks to regulate surface coal mining
and reclamation operations within its
border may apply to the Secretary of the
Interior for approval of a State program.
In order for a program to be approved, a
State must develop a program that
contains laws and regulations which are
consistent with the Act and the
regulations of the Secretary of the
Interior. The Act says that once a State
mukes a program submission, the
Secretary of the Interior has six months
in which 1o consider the State’s
application. At the end of that six-month
period, the Secretary has to decide
whether to approve, conditionally
fpprove, approve in part and disapprove
in parl, or completely disapprove the
State programsubmission. If the
Secretary only partially or completely
disapproves the State program
submission, the State, under normal
conditions, has sixty days to revise and
resubmit its program. The statule then
gives the Secretary sixty days lo
consider the resubmitted program and to
mike a final decision. If, after the end of
this ten month period, the Secretary is
unable to approve or conditionally
approve the State program, he is
fequired to promulgate a Federal
program.

_As announced in the October 16, 1980,
Federal Register notice, 45 FR 68665, the

Secretary of the Interior reviewed the
State of Alabama's initial program
submission and disapproved that
program. Alabama had until December
15, 1980, to resubmit a revised program,
In a letter dated November 14, 1960,
Ronald J. F. Reeves, Assistant Attorney
General for the State of Alabama,
Surface Mining Reclamation
Commission. informed the Office of
Surface Mining that the Alabama
Surface Mining Reclamation
Commission was enjoined on
November 12, 1980, by the Circuit
Court of Walker county, Alabama. In
Equity, from submitting or resubmitting
to the Office of Surface Mining a State
program for the regulation of surface
coal mining and reclamation operations.
Alabama did not resubmit a program by
the December 15, 1980, deadline.
Sectian 503(d) of the Surface Mining
Control and Reclamation Act provides:

[TThe inability of State to take any
action, the purpose of which is to prepare,
submit or enforce & stale program, or any
portion thereof, because the action is
enjoined by the issnance of an injunction by
any court of competent jurisdiction shall not
result* * *in the imposition of a Federal
program. Regulution of the surfice coal
mining and reclamation operations covered
or 1o be covered by the State program subject
1o an injunction shall be conducted by the
State pursuant to Section 502 of this Act, until
such time as the injunction terminates or for
one year, whichever is shorter, at which time.
the requirements of Sections 503 and 504
shall again by fully applicable.

The Secretary has completed all the
actions in the review of the Alabama
State program that can be done without
further participation by the State of
Alabama. Because the Secretary of the

“Interior has received notification that

the State of Alabama is enjoined from
taking further formal action, the
Secretary is lcmporarilf' suspending the
State program approval process for
Alabama as of November 12, 1980 (the
date of the injunction), which was the
27th day of the 80 days that Alsbama
had for resubmission.

The effect of this action is that federal
enforcement of the interim program
requirements, e.g., two federal
inspections per year of each mine or
regulated facility, will continue until the
injunction is lifted, expires, or is
determined not o invoke the operation
of Section 503({d). Since the Act allows
the state access lo its reserved portion
of the Abandoned Mine Land Fund only
after it has achieved regulatory primacy,
Alabama's access to the Fund must be
delayed. The amount currently reserved
for Alabama is $7,478,203.65.

The Secretary has considered various
options in rescheduling Alabama's state

program approval process. First,
because the 60 day resubmission period
expired on December 15, 1980, and
because the injunction gives Alabama
more time than the 60 days normally
allowed, Alabama could be required to
resubmit its state program on the day
the injunction is lifted. However, an
immediate deadline for resubmission
after the injunction is lifted appears
abrupt and would ignore the fact that
Alabama still had 33 days remaining in
its 680-day resubmittal period when the
injunction was issued. Second, Alabama
could be given 60 days after the lifting of
the injunction to resubmit its state
program. However, 60 additional days
appears excessive, because (1) Alabama
has already had 27 days to develop its
resubmission, (2) it would be unfair lo
other states which only had 60 days to
resubmit and (3) the operation of the
injunction has already given Alabama
considerably more time than the normal
60 days to develop an acceptable
program. Third, Alabama could be given
the amount of time il had remaining to
resubmit its program, 33 days. This
would take into account the time
Alabama already had for resubmission,
would be fair to other slates involved in
the process, and would be a reasonable
deadline for the state 1o meel,

The Secretary has chosen the third
option. Beginning on November 12, 1961,
or, if the injunction is lifted or
determined to be ineffective before that
date, then on the date when the
injunction is lifted or determined
ineffective, Alabama will have 33 days
to resubmit an acceptable program. In
any event, the deadline for Alabama's
resubmission will not be later than
December 15, 1881. The Secretary will
make every effort to notify Alabama by
letter prior to that date for resubmission
in order to assist Alabama in meeting
the deadline.

The legislative history of Section
503(d) indicates that its purpose is to
avoid penalizing states which make
good faith efforts to comply with the
Act, but are prevented by court action
from achieving full compliance. Where,
however, atlendant circumstances lead
the Secretary to determine that an
injunction does not invoke the operation
of Section 503(d), or that the State has
failed to make a good faith effort to
comply with the Act, the Secretary will
not suspend the statutory timetable for
state programs beyond the date of such
determination. The Secretary has not yet
determined, at this time, whether
Section 503(d) is applicable in Alabama.
The Secretary is reviewing the
circumstances under which the
injunction was entered and the
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jurisdictional competence of the state
court to hear the matter. The Secretary
believes that the delay and relief
available under Section 503(d) is limited
to those States which are seeking in
good faith to prepare and adopt a
permanent surface coal mining and
reclamation program. Section 503 is not
meant to be used as an artifice or device
to avoid the requirements of the Surface
Mining Act. Section 503(d) does not
provide general authority to extend the
statutory timetable established under
that Act. Accordingly, the Secretary
requests public comment on the issues
bearing upon the applicability of Section
503(d) in Alabama. If, after review, the
Secretary determines that Section 503(d)
is inapplicable to Alabama under the
circumstances, Alabama will have 33
days from the date of such
determination within which to resubmit
an acceplable state program. If it fails to
do s0, the Secretary will implement a
Federal program for Alabama in
accordance with Section 504 of the Act.
Until a determination is made, the
Secretary will presume that Section
503(d) applies, and thus will suspend the
running of the resubmission period
provided by Section 503(c). However,
the Secretary expressly reserves the
right to take appropriate action if he
concludes that the circumstances
surrounding the entry of the injunction
warrant doing so.

Section 503(d) also requires a State
which is subject to an injunction
prohibiting resubmission of a state
program 1o regulate surface coal mining
and reclamation operations pursuant to
Section 502 of the Act (the interim
program) until such time as the
injunction terminates or until one year
after the injunction is entered,
whichever comes first. The Secretary
construes Section 503(d) of the Act to
authorize implementation of a Federal
program if a State fails to implement
Section 502 during the term of an
injunction. Thus, while the Secretary
fully endorses the intent of Congress to
have the State assume regulatory
primacy under the Act, he also is
required to implement a Federal
program in cases where that becomes
necessary because of a State's failure to
carry oul its responsibilities under
Section 502.

Consequently, the Secretary is also
examining the compliance by the State
of Alabama with Section 502 of the
Surface Mining Control and Reclamation
Act and the interim program regulations
issued by the Department of the Interior
related to Section 502 (42 FR 62639,
December 13, 1977). Within the next
three months and after receipt of public

comments and completion of this
preliminary analysis, the Secretary will
decide what further steps are necessary
and should be taken: At that time, he
may conclude that there is no basis for
further examination because the State of
Alabama is adequately enforcing the
requirements of Section 502 of the Act;
alternatively, he may decide that there
is the need for a public hearing or
additional public comment. If the
Secretary ultimately determines there is
a lack of compliance, he will
recommence the State program review
process after appropriate notice of
Alabama.

One additional effect of the
injunction, if it runs a full yean, is to
delay the permanent program in
Alabama for a period of approximately
eight to twelve months beyond that
applicable to most other States in the
country. In addition, If Alabama is
ultimately unsuccessful in obtaining
approval of its program, the Secretary |
will then have to adopt a Federal
program for that State. This could cause
an additional delay of six months or
more if the process for adoption of the
Federal program were delayed until
after the injunction is lifted.

To reduce the potential delay in the.
application of the permanent surface
coal mining reclamation program in
Alabama if a federal program becomes
necessary, the Secretary has decided to
begin preparation of a Federal program
for Alabama within the next three
months. This action is considered
necessary both to reduce the time during
which the environmental objectives
established by Congress are not fully
achieved because a permanent program
has not been implemented and to reduce
the potential for competitive economic
disadvantages among states because
implementation of permanent programs
in the different states are unlikely to be
concurrent. The Secretary will not
actually implement this program until
Alabama either fails to meet the 33 day
deadline to resubmit its program or
resubmits but fails to obtain approval of
ils program.

In the meantime, the Secretary has
instructed the Director of the Office of
Surface Mining to make every effort
during the period of the injunctions lo
accomplish the following: (1) work with
the State toward correcting the
remaining deficiencies in its proposed
program to the extent the State can
participate in such an effort, given the
existence of the injunction; (2) ensure
that the Federal enforcement program
under Section 502 is diligently pursued
in order to obtain compliance with the
provisions of the Act and the interim

program regulations; and (3) determine
whether Alabama is adequately
carrying out its responsibilities under
Section 502 of the Act.

A major purpose of this notice is to
seek public comment on preparing a
Federal program in Alabama and to
receive specific suggestions for how the
Secretary of the Interior ought to adop!
or modify the permanent program
regulations to meet the local conditions
in the State of Alabama. Section 504{«)
of the Act and 30 CFR 736.22(a)(1)
require that each Federal program
consider the nature of the topography,
soils, climate and biological, chemical
geological, hydrological, agronomic and
other physical conditions of the State
involved. For important information, the
reader is referred to “General
Background on the Permanent Program”
and “Criteria for Promulgating Federal
programs” previously published in the
Federal Register on May 16, 1980 (45 IR
32328). That notice explains how the
Secretary will consider unique
conditions in a State, how existing State
laws will be considered, and what
standards will be used in adopting
regulations. The reader should also refer
to the Secretary’'s decision concerning
the Alabama program published in the
Federal Register on October 16, 1880. (45
FR 68665 ef seq.)

This action of proposing the
preparation of a contingent Federal
program for Alabama is not significan!
under the criteria of Executive Order
12044 and 43 CFR Part 14 and does no!
require preparation of regulatory
analysis, nor is this action a major
Federal action significantly effecting the
environment under the National
Environmental Policy Act.

Public Comment Period: The comment
period announced in this notice will
extend until [insert: 30 days after
publication of this notice]. All written
comments must be received at the
address given above by 5:00 p.m. on the
date.

Comments on the preparation of a
Federal program received after that hour
will not be considered in drafting the
proposed Federal program; they will be
considered to the extent applicable in
subsequent actions under that program.

Dated: December 24, 1980.
Joseph W, Gorrell,
Acting Assistant Secretary, Energy and
Minerals.
[PR Doe. #1-346 Filed 1-3-81; 8:43 am)
BILLING CODE 4310-05-M
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30 CFR Part914

Enforcement Evaluation and
Development of Federal Program
acency: Office of Surface Mining
Reclamation and Enforcement {OSM),
Department of the Interior.

AcTION: Extension of public comment
period.

suMMARY: OSM is extending the period
for review and comment on the
preparation of a Federal program for the
regulation of surface ceal mining and
reclamation in the State of Indiana and
on Indlana’s performance under the
interim regulatory program.

pATE: Written comments, data or other
relevant information relating to

Indiana's performance under the interim
regulatory program must be received on
or before 5:00 p.m,, February 9, 1881, to
be considered. comments concerning the
preparation of a Federal program for the
regulation of surface coal mining in
Indiana must also be recelved on or
before 5:00 p.m., February 9, 1881, in
order to receive consideration.
ADDRESSES: Comments on Indiana’s
performance under the interim program
and comments on the preparation of a
Federal program for Indiana should be
sent or hand-delivered to the Office of
Surface Mining, Room 153, South

Interior Building, 1951 Constitution
Avenue, N.W., Washington, D.C. 20240,
or to Edgar A. Imnoff, Regional Director,
Office of Surface Mining, Federal
Building and U.S. Courthouse, 46 East
Ohio Street, Room 520, Indianapolis,
Indiana 42604.

FOR FURTHER INFORMATION CONTACT:
Carl'C. Close, Assistant Director, State
und Federal Programs, Office of Surface
Mining, 1951 Constitution Avenue, N.W..
Washington, D.C. 20240, (202) 343-4225,
or {.M. Furman, Assistant Regional
Director, State and Federal Programs,
Office of Surface Mining, Federal
Building and 1U.S. Courthouse, 46 East
Ohio Street, Room 520, Indianapolis,
Indiana 46204, (317) 269-2629.
WI‘!’"&" INFORMATION: On
November 25, 1980, at 45 FR 78499~
76500, the Assistant Secretary for

Energy and Minerals, U.S. Department
of the Interior, published notice of intent
10 initiate action to prepare a Federal
program for the regulation of surface
coal exploration, mining and

reclamation on non-Federal and non-
indian lands in Indiana and announced
“‘l'uhlic comment period which was to
tiose at 5:00 p.m. on December 26, 1980.
The notice solicited public comment on
the preparation of a Federal program for
Indiana and Indiana’s actions in

implementing the interim regulatory
program. Since this publication, OSM
has received several requests that the
comment period be extended. In order to
allow sufficient time for the public to
comment on both the preparation of a
Federal program and on indiana's
performance to date under the interim
regulatory program, OSM is extending
the comment period until 5:00 p.m. on
February 9, 1981, Public comment
focusing specifically on Indiana’s
actions under the interim program is
particularly requested.

As indicated in the original notice
soliciting public comment on Indiana’s
performance, OSM is considering the
possibility of holding a hearing on the
adequacy of Indiana’s enforcement
efforts. Any such hearing would be in
addition to consideration of the written
comments submitted in response 1o this
notice,

This announcement is made in
keeping with OSM's commitment to
public participation as a vital
component in fulfilling the purposes of
the Surface Mining Control and
Reclamation Act of 1977,

Dated: December 30, 1980,
Walter N. Heine,
Director. Office of Surface Mining.
[FR Doc. 01-385 Filed 1-5-81. 845 s
BILLING CODE 4310-05-M

30 CFR Part 942

Surface Coal Mining and Reclamation
and Enforcement Under Federal
Program for Tennessee

AGENCY: Office of Surface Mining
Reclamation and Enforcement,
Department of the Interior.

ACTION: Notice of intent to prepare
Federal Program, Suspension of
Tennessee schedule for State program
resubmission, and Notice of public
comment period.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM)
was advised by the State of Tennessee
of the existence of an injunction issued
on December 5, 1980, by the Chancery
Court for Davidson County, Tennessee,
enjoining the State from submitting or
resubmitting a State program lo the
Department of the Interior. Accordingly,
the Secretary of the Interior is
temporarily suspending the Tennessee
schedule for resubmission and is
initiating action*to prepare a Federal
program for the regulation of surface
coal exploration, mining and
reclamation on non-Federal and non-
Indian lands in Tennessee. The Federal
program will not be implemented before

December 9, 1881, unless the injunction
ends or is no longer determined effective
under Section 503(d) of the Surface
Mining Control and Reclamation Act of
1977, 30 U.S.C. 1201 e! seq. In any event,
Tennessee will be given the opportunity
to resubmit a state program before a
Federal program is implemented. If
Tennessee does resubmit, the program
will be reviewed in accordance with the
Secretary’s regulations. A Federal
program will be implemented only il the
State fails to resubmil, or if the
resubmitted program is disapproved.
Public comment is also being sought on
the preparation of a Federal program for
Tennessee and on Tennessee's actions
under the interim program.
DATE: Public comments must be received
by OSM by 5:00 p.m., February 4, 1981,
ADDRESSES: Information and comments
should be sent to: Office of Surface
Mining, Room 153, South Interior
Building, 1951 Constitution Avenue,
N.W., Washington, D.C. 20240
FOR FURTHER INFORMATION CONTACT:
Carl C. Close, Assistant Director, OSM,
State and Federal Programs, 1951
Constitution Avenue, NW., U.S.
Department of the Interior, Washinglon,
D.C. 20240, (202) 343-4225,
SUPPLEMENTARY INFORMATION: Under
the Surface Mining Control and
Reclamation Act of 1977, a State which
seeks lo regulate surface coal mining
and reclamation operations within its
border may apply to the Secretary of the
Interior for approval of a State program.
In order for a program to be approved, a
State must develop a program that
contains laws and regulations which are
consistent with the Act and the
regulations of the Secretary of the
Interior. The Act says that once a State
makes a program submission, the
Secretary of the Interior has six months
in which to consider the State's
application. At the end of that six-month
period, the Secretary has to decide
whether to approve, conditionally
approve, approve in part and disapprove
in part, or completely disapprove the
State program submission. If the
Secretary only partially or completely
disapproves the State program .
submission, the State, under normal
conditions, has sixty days to revise and
resubmit its program. The statute then
gives the Secrelary sixty days to
consider the resubmitted program and to
make a final decision. If, after the end of
this ten month period, the Secretary is
unable to approve or conditionally
approve the State program, he is
required to promulgate a Federal
program.

As announced in the October 10, 1980,
Federal Register notice 45 FR 67372, the
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Secretary of the Interior reviewed the
State of Tennessee's initial program
submission and partially approved and
partially disapproved that program.
Tennessee has until December 8, 1960,
1o resubmit a revised program.

By telephone call on December 8,
1980, Terry Hill, of the Tennessee
Division of Surface Mining, informed the
Office of Surface Mining that the
Tennessee Department of Conservation
was enjoined on December 5, 1980, by
the Chancery Court of Davidson County,
Tennessee, from submitting to the
Secretary of the Interior a State program
for the regulation of surface coal mining
and reclamation operations. The
injunction by the Chancery Court allows
the Tennessee Department of
Conservation to request the Court to lift
the injunction before March 4, 1981, if
Tennessee is in 8 position to make a
submission to the Secretary. It further
allows any party to request lifting the
injunction after March 4, 1981,
Tennessee did not resubmit a program
by the December 9, 1980, deadline.

Section 503(d) of the Surface Mining
Control and Reclamation Act provides:

# « » [TThe inability of State to take any
action, the purpose of which Is to prepare,
submit or enforce a State program, or any
portion thereof, because the action is
enjoined by the issuance of an injunction by
any cour! of competent jurisdiction shall not
rosult * * * in the imposition of a Federal
program. Regulations of the surface coal
mining and reclamation operations covered
ar to be covered by the State program subject
to an injunction shall be conducted by the
State pursuant to Section 502 of this Acl, until
such time as the injunction terminates or for
one year, whichever is shorter, at which time
the requirements of Section 503 and 504 shall
again be fully applicable,

The Secretary has completed all the
actions in the review of the Tennessee
State program that can be done without
further participation by the State of
Tennessee. Because the Secretary of the
Interior has received notification that
the State of Tennessee is enjoined from
taking further formal action, the
Secretary is temporarily suspending the
State program approval process for
Tennessee as of December 5, 1980, (the
date of the injunction), which was the
56th day of the 60 days that Tennessee
had for resubmission,

The effect of this action is that federal
enforcement of the interim program
requirements, e.g., two federal
inspections per year of each mine or
regulated facility, will continue until the
injunction is lifted, expires, or is
determined not to invoke the operation
of Section 503(d). Since the Act allows
the state access to its reserved portion
of the Abandoned Mine Land Fund only

after it has achieved regulatory primacy,
Tennessee's access to the Fund must be

delayed. The amount currently reserved

for Tennessee is $3,054,085.91.

The Secretary has considered various
oplions in rescheduling Tennessee's
state program approval process. First,
because the 60 day resugmlsslon period
expired on December 9, 1980, and
because the injunction gives Tennessee
more time than the 60 days normally
allowed, Tennessee could be required to
resubmit its state program on the day
the injunction is lifted. However, an
immediate deadline for resubmission
after the injunction is lifted appears
abrupt and would ignore the fact that
Tennessee still had 4 days remaining in
its 60-day resubmittal period when the
injunction was issued. Second,
Tennessee could be given 60 days after
the lifting of the injunction to resubmit
its state program. However, 60
additional days appears excessive,
because (1) Tennessee has already had
56 days to develop its resubmission, (2)
it would be unfair to other states which
only bad 80 days to resubmit and (3) the
operation of the injunction has already
given Tennessee considerably more time
than the normal 60 days to develop an
acceptable program. Third, Tennessee
could be given the amount of time it had
remaining to resubmit its program, 4
days. This would take into account the
time Tennessee already had for
resubmission, would be fair to other
states involved in the process, and
would be a reasonable deadline for the
state to meel.

The Secretary has chosen the third
option. Beginning on December 5, 1981,
or, if the injunction is lifted or
determined to be ineffective before that
date, then on the date when the
injunction is lifted or determined
ineffective, Tennessee will have 4 days
to resubmit an acceptable program. In
any event, the deadline for Tennessee's
resubmission will not be later than
December 9, 1981, The Secretary will
make every effort to notify Tennessee
by letter prior to that date for
resubmission in order to assist
Tennessee in meeting the deadline.

The legislative history of Section
503(d) indicates that its purpose is to
avoid penalizing states which make
good faith efforts to comply with the Act
but are prevented by court action from
achieving full compliance. Where,
however, attendant circumstances lead
the Secretary to determine that an
injunction does not invoke the operation
of Section 503(d), or that the State has
failed to make a good faith effort to
comply with the Act, the Secretary will
not suspend the statutory timetable for

state programs beyond the date of such
determination. The Secretary has not yet
determined, at this time, whether
Section 503(d) is applicable in
Tennessee, The Secretary is reviewing
the circumstances under which the
injunction was entered and the
jurisdictional competence of the state
court to hear the matter. The Secretary
believes that the delay and relief
available under Section 503(d) is limited
to those States which are seeking in
good faith to prepare and adopt a
permanent surface coal mining and
reclamation program. Section 503 is not
meant to be used as an artifice or devic
to avoid the requirements of the Surface
Mining Act. Section 503(d) does not
provide general authority to extend the
statutory timetable established under
that Act. Accordingly, the Secretary
requests public comment on the issues
bearing upon the applicability of Section
503(d) in Tennessee. If, after review, the
Secretary determines that Section 503(d)
is inapplicable to Tennessee under the
circumstances, Tennessee will have 4
days from the date of such
determination within which to resubmit
an acceptable state program. If it fails (0
do so, the Secretary will implement a
Federal program for Tennessee in
accordance with Section 504 of the Ac!
Until 2 determination is made, the
Secretary will presume that Section
503(d) applies, and thus will suspend the
running of the resubmission period
provided by Section 503(c). However,
the Secretary expressly reserves the
right to take appropriate action if he
concludes that the circumstances
surrounding the entry of the injunction
warrant doing so. )

Section 503(b) also requires a State
which is subject to an injunction
prohibiting resubmission of a state
program lo regulate surface coal mining
and reclamation operations pursuant to
Section 502 of the Act (the interim
program) until such time as the
injunction terminates or until one year
after the injunction is entered,
whichever comes first. The Secretary
construes Section 503(d) of the Act to
authorize implementation of a Federal
program if a State fails to implement
section 502 during the term of an
injunction. Thus, while the Secretary
fully endorses the intent of Congress t0
have the State assume regulatory
primacy under the Act, he also is
required to implement a Federal
program in cases where that becomes
necessary because of a State's failure 10
carry out its responsibilities under
Section 502.

Consequently, the Secretary is also
examining the compliance by the State
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of Tennessee with Section 502 of the
Surface Mining Control and Reclamation
Act and the interim program regulations
issued by the Department of the Interior
related to Section 502 (42 FR 62639,
December 13, 1977), Within the next
three months and after receipt of public
comments and completion of this
preliminary analysis, the Secretary will
decide what further steps are necessary
and should be taken. At that time, he
may conclude that there is no basis for
further examination because the State of
Tennessee is adequately enforecing the
requirements of Section 502 of the Act;
alternatively, he may decide that there
is the need for a public hearing or
additional public comment. If the
Secretary ultimately determines there Is
a lack of compliance, he will
recommence the State program review
process after appropriate notice to
Tennessee,

One additional effect of the
injunction, if it runs a full year, is to
delay the permanent program in
Tennessee for a period of approximately
eight to twelve months beyond that
applicable to most other States in the
country. In addition, if Tennessee is
ultimately unsuccessful in obtaining
approval of its program, the Secretary
will then have to adop! a Federal
program for that State. This could cause
an additional delay of six months or
more if the process for adoption of the
Federal program were delayed until
after the injunction is lifted.

To reduce the potential delay in the
application of the permanent surface
coal mining reclamation program in
Tennessee if a federal program becomes
necessary, the Secretary has decided to
begin preparation of a Federal program
for Tennessee within the next three
months, This action is considered
necessary both to reduce the time during
which the environmental objectives
established by Congress are not fully
achieved because a permanent program
has not been implemented and to reduce
the potential for competitive economic
disadvantages among states because
implementation of permanent programs
in the different states are unlikely to be
concurrent, The Secretary will not
«i_(:hmlly implement this program until
Tennessee either fails to meet the 4 day
deadline to resubmit its program or
resubmits but fails to obtain approval of
Is program.

In the meantime, the Secretary has
‘nsiructed the Director of the Office of
Surface Mining to make every effort
during the period of the injunctions to
accomplish the following: (1) work with
the State toward correcting the

remaining deficiencies in its proposed
program to the extent the State can
participate in such an effort, given the
existence of the injunction; (2) ensure
that the Federal enforcement program
under Section 502 is diligently pursued
in order to obtain compliance with the
provisions of the Act and the interim
program regulations; and (3) determine
whether Tennessee is adequately
carrying oul its responsibilities under
Section 502 of the Act.

A major purpose of this notice is to
seek public comment on preparing a
Federal program in Tennessee and to
receive specific suggestions for how the
Secretary of the Interior ought to adopt
or modify the permanent program
regulations lo meet the local conditions
in the State of Tennessee. Section 504(a)
of the Act and 30 CFR 736.22(a)(1)
require that each Federal program
consider the nature of the topography,
soils, climate and biological, chemical,
geological, hydrological, agronomic and
other physical conditions of the State
involved. For important information, the
reader is referred to “General
Background on the Permanent Program"
and “Criteria for Promulgating Federal
programs” previously published in the
Federal Register on May 16, 1980 (45 FR
32328). That notice explains how the
secretary will consider unique
conditions in a State, how existing State
laws will be considered, and what
standards will be used in adopting
regulations. The reader should also refer
to the secretary’s decision concerning
the Tennessee program published in the
Federal Register on October 10, 1980 (45
FR 67372 et seq.).

This action of proposing the
preparation of a contingent Federal
program for Alabama is not significant
under the criteria of Executive Order
12044 and 43 CFR Part 14 and does not
require preparation of regulatory
analysis, nor is this action a major
Federal action significantly effecting the
environment under the National
Environmental Policy Act.

Public Comment Period: The comment
period announced in this notice will
extend until February 5, 1981. All
written comments must be received at
the address given above by 5 p.m. on the
date.

Comments on the preparation of a
Federal program received after that hour
will not be considered in drafting the
proposed Federal program; they will be
considered to the extent applicable in
subsequent actions under that program.

Dated: December 29, 1980,
Joan Davenport,
Assistant Secretary, Energy and Minerals.
[FR Doc. 81-347 Piled 1-5-81; 845 am)
BILLING CODE 4310-05-M

30 CFR Part 948

Surface Coal Mining and Reclamation
and Enforcement in West Virginia:
Review of State Program Submission

AGENCY: Office of Surface Mining,
Interior.

ACTION: Extension of public comment
period.

SUMMARY: OSM is extending the period
for review and comment on the
submission by West Virginia of a
program for the regulation of surface
coal mining and reclamation in the
State,

DATES: Written comments, data or other
relevant information relating to West
Virginia's program submission must be
received on or before 4:00 p.m,, January
9, 1981, to be considered.

ADDRESSES: Comments on West
Virginia's p m submission should be
sent or hand-delivered to the Office of
Surface Mining, Attention: West
Virginia Administrative Record, 603
Morris Street, Charleston, West Virginia
25301,

FOR FURTHER INFORMATION CONTACT:
Mr. Dick Leonard, Public Affairs Officer,
Office of Surface Mining, 603 Morris
Street, Charleston, West Virginia 25301,
(304) 342-8125.

SUPPLEMENTARY INFORMATION: On
December 19, 1980, at 45 FR 83544, the
Regional Director, Office of Surface
Mining, U.S. Department of the Interior,
published notice of the public hearing
and the public comment period on the
resubmitted West Virginia program. The
comment period was slated to close at
4:00 p.m. on January 6, 1981. Since that
publication, OSM has received requests
from the West Virginia Coal Association
and other members of the public to
extend the comment period. In order to
allow sufficient time for the public to
comment on the resubmission of the
West Virginia program, OSM is
extending the comment period until 4:00
p.m. on January 9, 1981. This extension
period is intended to compensate for the
holidays that occurred during the
original comment period.

As indicated in the original notice
soliciting comments on the resubmission
of West Virginia's program, the public
hearing time and place will remain the
same: that is, the public hearing will be
held al 5:30 p.m. on January 5, 1981, at
the Capitol Complex Conference Center,
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Rooms A and B, 1900 Washington Street,
East, Charleston, West Virginia.

This announcement is magde in
keeping with OSM's commitment to
public participation as a vital
component in fulfilling the purposes of
the Surface Mining Control and
Reclamation Act of 1977.

Dated: December 31, 1980,

Walter N. Heine,

Director Office of Surface Mining.
PR Doc. 81371 Pilod 1811 845 am)
BILLING CODE 4310-05-M

National Park Service
36 CFRPart7

Bighorn Canyon National Recreation
Area, Montana-Wyoming; Snowmobile
Regulations

AGENCY>National Park Service.

ACTION: Proposed rule.

SUMMARY: The proposed regulations are
necessary to ensure the public the
opportunity for motorized access 1o
areas of the Recreation Area in winter
that are accessible by wheeled vehicle
in-summer. These regulations are meant
to provide for the preservation and
enjoyment of Bighorn Canyon National
Recreation Area in a way that is
consistent with the snowmobile policy
of the National Park Service and the off-
road vehicle policy of the Department of
the Interior. In addition, these
regulations have been designed to
protect the resource and to provide for
enhanced safety to the visiting public,
while also providing opportunities for
the public to enjoy ice fishing, by
granting snowmobile access.

This will be accomplished by: (1)
Restricting the use of snowmobiles to
some unplowed roads in the South
District of the Recreation Area that are
open to motorized vehicles in the
summer; (2) Describing in the
regulations those routes which are open
to snowmobiles; (3) Prescribing periods
of snowmobile use which are consistent
with the protection of natural resources
and public safety; and (4) Providing for
certain exceptions for emergency
purposes or administrative uses.
DATES: Written comments, suggestions
or objections will be accepted until
March 9, 1961,

ADDRESS: Comments should be directed
to: Superintendent, Bighorn Canyon
National Recreation Area, P.O. Box 458,
Fort Smith, Montana 59035,

FOR FURTHER INFORMATION CONTACT:
Richard L. Lake, Chief Park Ranger,
Bighorn Canyon National Recreation
Area, Telephone: (406) 666-2412.

SUPPLEMENTARY INFORMATION:

Background

Executive Order 11644 (Use of Off-
Road Vehicles on Public Lands) issued
in 1972, directed Federal land managing
agencies to develop unified regulations
and to designate areas of use for off-
road vehicles. Such areas mus! meet
criteria which minimize resource
damage, harassment of wildlife,
disruption of wildlife habitat and not
adversely affect scenic, natural or
aesthetic values,

In response to Executive Order 11644,
the Secretary of the Interior issued a
Departmental memorandum on May 5,
1972, to assure full compliance with the
Order and to provide policies and
procedures for its implementation.

The National Park Service, as required
by the above directive promulgated the
regulations found at 36 CFR 2.34 on
April 1, 1974, which closed all National
Park System areas to snowmobile use
excep! those specifically designated as
open by Federal Register notice or
special regulation.

A Notice was published in the Federal
Register of February 14, 1975 (40 FR
6797) designalting a portion of the frozen
surface of Bighorn Lake as a
snowmobile area. The designated area
was described as in the vicinity of
Horseshoe Bend from the so-called
“Narrows" on the south to the
“Narrows" on the north as delineated by
signs posted on the ice.

Although this area has remained as
the designated snowmobile route, it has
not been used since the winter of 1976~
1977. due to unsafe ice conditions. These
proposed rules will close the entire lake
surface to snowmobile use for safety
reasons.

The National Park Service
Snowmobile Policy was published in the
Federal Register of August 13, 1979 {44
FR 47412). The policy limiis snowmobile
use to properly designated routes and
waler surfaces which are used by
motorized vehicles or motorboats during
other seasons. The policy requires that
designated snowmobile routes be
promulgated as special regulations in
the Code of Federal Regulations, Title
36, Part 1, Section 7. This proposal meets
the criteria of the National Park Service
Snowmobile Policy.

In the fall of 1979 an environmental
assessment was prepared on
alternatives for snowmobiles use in
Bighorn Canyon NRA. Public response
to the proposed snowmobile routes was
invited by press release from the
Superintendent. The response period
was from October 1, 1979, through
November 15, 1979, Writlen responses
totaled 143 and were almost exclusively

from individuals from the Cody,
Wyoming, area, many affiliated with a
snowmobile club in that community.
Response was generally favorable to the
proposed routes on existing roads along
the lakeshore but in opposition to
deletion of the old snowmobile route on
the frozen lake surface at Horseshoe
Bend. On February 7, 1980, a public
meeting was held at the Recreation Area
Visitor Center in Lovell, Wyoming, with
a field trip conducted afterward al
Horseshoe Bend. The meeting was
attended by interested local persons,
representatives of the Cody snowbobile
organization and U.S. Senator Malcolm
Wallop's Cody office manager, and the
press. After the field trip to Horseshoe
Bend where all interested parties were
taken on the ice to view firsthand the
extremely hazardous conditions, the
consensus of the group was in full
support of the proposal.

Review of Alternatives

An environmental assessment of
alternatives was prepared for
designation of snowmabile routes, and
was approved by the Regional Director,
Rocky Mountain Region, on September
19, 1979. Alternative A was identified as
the preferred alternative. Limited
numbers of these documents and maps
showing the proposed routes are
available by writing the Superintendent
at the address previously noted. The
alternatives developed in the
Environmental Assessment are
summarized below:

Alternative A: Designate routes for
snowmabile access to Lakeshore fishing
areas. Close former snowmobile route
on iced over lake surface.

This alternative would designate
approximately 6% miles of unpaved.
unplowed roads along the west shore of
Bighorn Lake south of Horseshoe Bend.
and approximately 3% miles of similar
road on the east shore, Such action
would provide access to traditional ice
fishing locations when show depth is
such as to preclude wheeled vehicle
travel. This alternative would further
close old routes on the frozen lake
surface in the Horseshoe Bend area
because of the high hazard to visitor
safety posed by open holes and pocke!s
of thin ice cause by air bubbles from the
lake bottom. Because all routes are over
existing roads, disturbance to wildlife
would be minimal and noise disturbance
1o other visitors would be negligible.

Alternative B: No Action. This
alternative would effectively deny
access to popular and traditional ice
fishing areas during periods of deep
snow. Distances are too great from the
nearest plowed road for fishermen o
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carry paraphenalia necessary to ice fish.
There would be no impacts.

Alternative A, which was identified
us the preferred alternative, has been
selected and a Finding of No Significant
Impucts from Alternative A was made
on August 12, 1880. The designation of
the snowmobile routes identified in
Alternative A is the purpose of this
proposed rulemaking.

Drafting Information

I'te following persons participated in
the writing of these regulations: Richard
W. Hougham, South District Ranger,
Bighorn Canyon National Recreation
Ares, Richard L. Lake, Chief Park
Ranger, Bighorn Canyon National
Recreation Area.

Impact Analyis

The National Park Service has made a

determination that the proposed
regulations contained in this rulemaking
are nol significant, as that term is
defined under Executive Order No.
12044 and 43 CFR, Part 14, nor do they
require the preparation of a regulatory
analysis pursuant to the provisions of
those authorities.

Authority

Section 3 of the Act of August 25, 1916
[39 Stat. 535, as amended; 16 U.S.C. 3);
245 DM 1 (44 FR 23384); and National
Park Service Order No. 77 (38 FR 7478,
as 'nmcndcd).

F. R. Holland, Jr.,
.(L ting Associate Director, Manogement and
Iperations.

In consideration of the foregoing. it is
proposed to amend Part 7 of Title 36,
Chapter I of the Code of Federal
Regulations by adding paragraph (b) to
§ 7.92 to read as follows:

§7.92 Bighorn Canyon National
Recreation Area.

(b) Snewmobiles. (1) Designated
routes to be open to snowmobile use: On
the west side of Bighorn Lake, beginning
immediately east of the Wyoming Game
and Fish Department Residence on the
Pond 5 road northeast to the Kane
Cemetery, North along the main traveled
road past Mormon Point, Jim Creek,
along the Big Fork Canal, crossing said
canal and terminating on the south
shore of Horseshoe Bend, and the
marked lakeshore access roads leading
off this main route to Mormon Point,
north and south mouth of Jim Creek,
South Narrows, and the lakeshore road
between Mormen Point and the south
mouth of Jim Creek. On the east side of
912}30fn Lake beginning at the junction
of US, Highway 14A and the John Blue
foad, northerly on the John Blue road to

the first road to the left, on said road in
a westerly direction to its terminus at
the shoreline of Bighorn Lake. All frozen
lake surfaces are closed to snowmobile
use,

{2) On roads designated for
snowmobile use only that portion of the
road or parking area intended for other
motor vehicle use may be used by
snowmobiles. Such roadway is
available for snowmaobile use only when
the designated road or parking area is
closed by snow depth to all other motor
vehicle use by the public. These routes
will be marked by signs, snow poles or
other appropriate means.

The Superintendent shall determine
the opening and closing dates for use of
designated snowmobile routes each
year. Routes will be open lo snowmobile
travel when they are considered to be
safe for travel but not necessarily free of
safety hazards, Snowmobiles may travel
in these areas with the permission of the
Superintendent, but at their own risk,

{3) Snowmobile use outside
designated routes is prohibited. The
prohibition shall not apply to (i) any fire,
military, emergency or law enforcement
vehicle when used for emergency
purposes, or [ii) emergency
administrative travel by employees of
the National Park Service or its
contractors on concessioners,

VR Doc. 81-280 Filed 1-5-81: 845 am)
BILLING CODE 4310-70-8

36 CFR Part 7

Delaware Water Gap National
Recreation Area; New Jersey and
Pennsylvania; Snowmobile Route
Designations

AGENCY: National Park Service.
ACTION: Proposed Rule,

summARY: The proposed regulation set
forth below is necessary to redesignate
the snowmaobiling route in Delaware
Water Gap National Recreation Area
(referred to hereafter as DWGNRA).
Present NPS management policy
permits snowmobile trails only on
properly designated routes and water
surfaces which are used by motorized
vehicles or motorboats during other
seasons. Snowmobiling at DWGNRA
has been restricted by special regulation
to one designated trail which follows old
woods roads and farming access roads
that are maintained by the park as
emergency access roadways. These
roadways are not open to the public
during non-snow periods. In a few
places the trail crosses open agricultural
fields linking these emergency roads
together. Since this route has been
affected by the revised NPS snowmobile

policy, an environmental assessment of
alternatives of snowmobile management
policies, regulations and routes at
DWGNRA has been completed and is
available for public review.

DATES: Written comments, suggestions
or objections will be accepted until
February 5, 1981.

ADDRESSES: Comments should be
directed to: Superintendent, Delaware
Water Gap National Recreation Area,
Bushkill, Pennsylvania 18324,

FOR FURTHER INFORMATION CONTACT:
James D. Arnott, Chief Park Ranger,
Delaware Waler Gap National
Recreation Area, Telephone: (717) 588-
6637.

SUPPLEMENTARY INFORMATION:

Background

Executive Order 11644 (Use of Off-
Road Vehicles on Public Lands) issued
in 1972, directed Federal land managing
agencies to develop unified regulations
and to designate areas of use for off-
road vehicles. Such areas must meel
criteria which minimize resource
damage, harassment of wildlife,
disruption of wildlife habitat, and, in the
case of national parks, not adversely
affect scenic, natural aesthelic values.

In response to Executive Order 11644,
the Secretary of Interior issued a
Departmental memorandum on May 5,
1972, lo assure full compliance with the
Order and to provide policies and
procedures for its implementation, The
National Park Service, as required by
the above directive, promulgated 36 CFR
2.34 on April 1, 1974, which closed all
National Park System areas to
snowmobile use except those
specifically designated as open by
Federal Register notice or special
regulation.

In order to comply with the
requirements of Executive Order 11644
and 36 CFR 2.34, the National Park
Service developed a Servicewide policy
revision which was published in the
Federal Register on August 13, 1977 (44
FR 47412). This policy provides for the
use of snowmabiles in units of the
National Park System as a mode of
transportation to provide the
opportunity for visitors to see, sense,
and enjoy the special qualities the
opportunity for visitors to see, sense,
and enjoy the special qualities of the
park in the winter. The snowmobiles
must be consistent with the Park's
natural, cultural, scenic and aesthetic
values; safety considerations; park
management objectives: and not disturb
the wildlife or damage other park
resources.

The policy further provides that,
where permitted, snowmaobiles shall be
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confined to properly designated routes
and water surfaces which are used by
motorized vehicles or motorboats during
other seasons. Routes and water
surfaces to be designated for
snowmobile use shall be promulgated as
special regulations in the Code of
Federal Regulations.

Snowmobile use began at Delaware
Water Gap National Recreation Area in
January 1971, The present snowmabile
trail was designated by publication in
the Federal Register on March 31, 1975
{40 FR 14313). The trail is described in 36
CFR 7.71(b). The trail met the
requirements of Executive Order 11644
and the National Park Service general
snowmobile regulations in 36 CFR 2.34.
Since the trail was designated in 1975, it
has been rerouted slightly to eliminate
some steep sections and to make a road
crossing safer. This change is reflected
in this proposed special regulation.

On August 13, 1979, the National Park
Service revised its snowmobile policy as
noted above. This policy revision
necessitaled an environmental
assessment of management alternatives
to continue the snowmobile activity at
DWOCNRA.

The situation at DWGNRA is
considerably different from other
National Park Service areas. The roads
at many other National Park Service
areas primarily provide access for
visitors into the park and can remain
unplowed during the winter. The roads
at DWGNRA that might be used for
snowmobiling also provide access to
residents and cannot be closed.

The National Park Service does not
have jurisdiction over a sufficient
number of roads in DWGNRA that
would allow compliance with the
current NPS policy. Additional lands
would have to be acquired, and leases
on houses and cabins would have to be
terminated in order to have additional
miles of snowmobile trail.

Before snowmobiling at DWGNRA
can comply with NPS snowmobile
policy, the state, counties and townships
would have to abandon additional miles
of road in the recreation area so that the
National Park Service would be in a
position to decide which roads will be
used for snowmobiling. Therefore, it
would be several years before
snowmobiling at DWGNRA can comply
with NPS policy.

The National Park Service has
selected Alternative “B" of the
Environmental Assessment approved by
the Mid-Atlantic Regional Director on
Oclober 29, 1980, as a preferred
alternative for snowmaobile activity at
DWGNRA.

This alternative supports the
continuance of the snowmobile activity

on & trail system that meels the intent
and purpose of NPS policy but must be
excepted due to circumstances unique to
this recreation area.

Public Participation

The policy of the National Park
Service is, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submit written comments, suggestions or
objections regarding this proposed
regulation to the address noted at the
beginning of this rulemaking.

Impact Analysis

The National Park Service has made a
determination that the proposed
regulation contained in this rulemaking
is not significant, as that term is defined
in 43 CFR Part 14, nor does it require the
preparation of a regulatory analysis
pursuant to the provisions of this
authority. An environmental assessment
has been prepared and is available at
the address noted at the beginning of
this rulemaking.

Drafting Information

The following individuals participated
in the writing of this proposed
regulation: Karl . Theune and James D.
Arnott, Delaware Water Gap National
Recreation Area, Bushkill, Pennsylvania,
John Karish, Pennsylvania State
University, and Arvell Washington, Mid-
Atlantic Regional Office, National Park
Service.

Authority

Section 3 of the Act of August 25,
1918, 39 Stat. 535, as amended (16 U.S.C.
§ 3); 245 DM 1 (44 FR 23384); and
National Park Service Order 77 (38 FR
7478), as amended.

F. R. Holland, Jr.,
Acting Associate Director,
Manogemnet and Operations.

In consideration of the foregoing, it is
proposed to amend § 7.71 of Title 36,
Code of Federal Regulations, by revising
paragraph (b){1) as follows:

§7.71 Delaware Water Gap National
Recreation Area

(b) Designated Snowmobile Routes.

(1) A route in Middle Smithfield
Township, Monroe County,
Pennsylvania, bounded by the Delaware
River on the east and Hidden Lake on
the west. The route begins at the
Smithfield Beach parking area and is in
two loops. Loop One is a small trail
approximately 3 miles long and follows
the west bank of the Delaware River
and closely parallels the east side of

L.R. 45012 (commonly known as the
River Road). Loop Two is approximately
6 miles long and begins at the northwes
end of Loop One: It goes northeasterly
between the Delaware River and River
Road for about one mile until il crosses
River Road: then southwesterly along
the ridge which is south of Hidden Lake
to a point opposite the west end of
Hidden Lake, and then goes
southeasterly until it returns to Loop
One near River Road. Maps of the route
are available at Smithfield Beach and at
the office of the Superintendent. Both
loops are marked by appropriate signs.

[FR Dot $1-279 Filed 3-5-81; 8:45 am|
BILLING CODE 4310-70-M

—

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A-4-FRL 1720-4]
Approval and Promulgation of

Implementation Plans; Kentucky:
Public Notification and Participation
AGENCY: Environmental Protection
Agengy.

ACTION: Proposed rule.

SUMMARY: Pursuant to Section 127 of the
Clean Air Act, Kentucky has submitted
a revision o the State Implementation
Plan (SIP) concerning provisions for
public notification and awareness, EPA
has reviewed this submittal and is today
proposing approval of this revision.

DATE: To be considered, comments mus!
be received on or before February 5.1961

ADDRESS: Wrillen comments should be
addressed to Denise W. Pack of EPA,
Region IV, Air Programs Branch, 345
Courtland Street, N.E,, Atlanta, Georgia
30308. Copies of the materials submitted
by Kentucky may be examined during
normal business hours at the following
locations:

Public Information Reference Unit,
Library Systems Branch,
Environmental Protection Agency, 401
M Street S.W., Washington, D.C.
20460

Library, Environmental Protection
Agency, Region IV, 345 Courtland
Street NE, Atlanta, Georgia 30308

Commonwealth of Kentucky,
Department of Natural Resources and
Environmental Protection, Office of
the Secretary, Frankfort, Kentucky
40601

FOR FURTHER INFORMATION CONT ACT;

Denise W. Pack of EPA Region IV, Air

Program Branch, 345 Courtland Strecl.

N.E., Atlanta, Georgia 30308. Telephone

404/881-3286 (FTS 257-3286).
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SUPPLEMENTARY INFORMATION: Seclion
127 of the Clean Air Act, as amended in
1977, requires States to submit a plan
which will notify the public on a regular
basis when National Primary Ambient
Air Quality Standards are exceeded,
and to encourage or provide
opportunities for the public to
participate in regulatory and other
efforts to improve air quality. In
addition, Section 127 requires the plan
to include provisions for the
enhancement of public awareness of air
pollution preventive measures (40 CFR
51.286). The Commonwealth of Kentucky
responded by preparing and formally
submitling a revision to their State
Implementation Plan. The plan includes
provisions for public participation which
encompasses informal meetings,
responding to public inquires and
utilization of public hearings. The plan
revision also allows for public
notification and enhancement of public
awareness through methods of tape
recorded messages, newspaper articles
and press releases. Documents on
criteria pollutants published by EPA will
be used to inform the public on the
health effects associated with air quality
level above primary standards. This
revision also provides for the daily and
annual public notification of ambient
primary pollutant standard exceedances
by using the modified form of Pollutant
Standard Index (PSI). Those
exceedances not covered by the PSI will
be reported annually to the public in the
“Annual SLAMS Air Quality
Information Report" which is sent to
EPA on a yearly basis.
Proposed Action: After thorough review
of this submittal, EPA has determined
that Chapters 12.7 and 12.8 of the
revised Kentucky SIP are consistent
with the requirements of Section 127 of
the Clean Air Acl. EPA is therefore
today proposing approval of the
Kentucky submittal.
Under Executive Order 12044, EPA is
required to judge whether a regulation is
significant™ and therefore subject to the
procedural requirements of the Order ot
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized".
P’.P:\ has reviewed these regulations and
determined that they are specialized
regulations not subject to the procedural
fequirements of Executive Order 12044,
[Section 110 and 127.of the Clean Air Act (42
US.C. 7410 and 7427))
Dated: December 5, 1980,

‘ {‘t_‘rsuum to the provisions of 5 U.S.C.
YSIb) 1 hereby certify that this proposed rule
Wil nat, if promulgated, have a significant
‘eonomic impact on a substantial number of
snall entitics, The reason for this finding is
*at the proposal concerns efforts by one

state to improve public participation in Clean
Air Act activities. It will impose no
significant economic impacts.

John A. Little,

Acting Regional Administrator.

[FR Doc. 81-335 Filed 1-5-81; 845 am|

BILLING CODE 6560-38-M

-

40 CFR Part 52
[A-3-FRL, 1716-7]

State of Maryland; Proposed Revision
of the Maryland State Implementation
Plan

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule.

SUMMARY: The State of Maryland has
submitted a proposed variance from the
Maryland State Implementation Plan in
the form of a Secretarial Order for the
General Refractories Company of
Baltimore County, Maryland.

The company has tried various means
of complying with the no visable
emission regulations and to date none
has been found to be totally effective.
This variance is being proposed to aliow
the company additional time to
investigate new methods of bringing the
facility into compliance with these
regulations.

The variance would be effective for
three (3) years from September 2, 1980
and applies to the regulation prohibiting
visible emissions. During the three-year
period visible emissions may not exceed
20% opacity.

DATE: Comments must be submitted on
or before February 5, 1981.

ADDRESSES: Copies of the proposed SIP
variance and the accompanying support
documents are available for inspection
during normal business hours at the
following offices:

U.S. Environmental Protection Agency,
Air Programs Branch, Curtis Building,
6th & Walnut Streets, Philadelphia, PA
19106, ATTN: Ben Mykijewycz.

Air Quality Programs, State of
Maryland, O'Conor Office Building,
201 West Preston Street, Baltimore,
MD 21203, ATTN: George Ferreri.

Public Information Reference Unit,
Room 2922—FEPA Library, U.S.
Environmental Protection Agency, 401
M Street SW., (Waterside Mall),
Washington, D.C. 20460,

All comments on the proposed
revision submitted within 30 days of
publication of this notice will be
considered and should be directed to:
Mr. Ray Cunningham, Air Programs
Branch (3AH10), Air, Toxics &
Hazardous Materials Division, U.S.

Environmental Protection Agency,
Region 111, 6th & Walnut Streets,
Philadelphia, PA 19106, ATTN:
AH028MD.

FOR FURTHER INFORMATION CONTACT:
Ben Mykijewycz (3AH11), U.S,
Environmental Protection Agency,
Region III, 6th & Walnut Streets,
Philadelphia, PA 18108, telephone
number (215) 597-8181.
SUPPLEMENTARY INFORMATION: On
September 10, 1980, the Administrator of
Air Quality Programs for the State of
Maryland submitted to EPA, Region 1,
a proposed variance from the Maryland
State Implementation Plan. The
proposed variance consists of a
Secretarial Order for the General
Refractories Company of Baltimore
County, Maryland. In his letter, the
Administrator of Maryland Air Quality
Programs certified that the Order was
adopted in accordance with the public
hearing and notice requirements of 40
CFR Part 51.4 and all relevant State
procedural requirements and asked that
EPA consider the Secretarial Order as a
revision of the State Implementation
Plan. The order consists of a variance
for a period of three (3) years starting
September 2, 1980, from the State
regulations which prohibit visible
emissions (COMAR 10.18.04.02A).
During this period, visible emissions
may not exceed 20% opacity.

Also during this three-year period, the
company will continue to research
further product and process changes in
order to reduce or eliminate the visible
emissions, and submit annual reports of
the findings to Maryland. Then, if
necessary, determinations will be made
whether to extend the variance once the
three-year period expires,

Since particulate emissions meet all
applicable air quality regulations, and
will not increase as a result of this
revision, there is no need to revise those
regulations.

A review of the submittal indicates
that this variance will not result in a
violation of either the ambien!t air
quality standards or the PSD
increments.

Therefore, it is the tentative decision
of the Administrator to approve the
proposed revision of the Maryland State
Implementation Plan,

The public is invited to submit to the
address stated above, comments on
whether the General Refractories
Company Secretarial Order should be
approved as a revision of the Maryland
State Implementation Plan.

The Administrator's decision to
approve or disapprove the proposed
revision will be based on the comments
received and on a determination
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whether it meets the requirements of
Section 110(a)(2) of the Clean Air Act
and 40 CFR Part 51, Requirements for
Preparation, Adoption, and Submittal of
State Implementation Plans.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized.” 1
have reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044.

Pursuant to the provisions of 5U.S.C.
605(b} I hereby certify that this proposed
rule will not, if promulgated, have a
significant economic impact on &
substantial number of small entities. The
reason for this finding {s that the subject
of this proposal only affects one entily.
(42 US.C. 3§ 7401-642)

Dated: December 11, 1680,

Jack J. Schramm,

Regional Administrator.

1FR Dot 51340 Filad 3-5-01 845 am)
BILLING CODE 8560-38-M

40 CFR Part 52
[A-4-FRL 1719-8]

Approval and Promulgation of
Implementation Plans, Mississippi: Air
Quality Surveillance Plan

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

suMmmARy: The Environmental Prolection
Agency proposes to approve the air
quality surveillance plan revision
submilted by the State of Mississippi on
November 7. 1979. The revision updates
Mississippi's State Implementation Plan
(SIP) to meet EPA requirements as sel
forth in 40 CFR Part 58, (44 FR 27558,
May 10, 1979).

The revision includes commitment to:
{1) update the monitoring network and
to operate all State and Local Air
Monitoring Stations (SLAMS) in
accordance with the criteria established
by Subpart B of 40 CFR Part 58; (2) site
all SLAMS in accordance with the siting
criteria contained in Appendix E to 40
CFR Part 58; (3) utilize reference or
equivalent methods as defined by EPA
in Section 50.1 of 40 CFR Part 50: (4)
utilize the quality assurance procedures
set forth in Appendix A to 40 CFR Parl
58,

The State's Plan revision meets all
EPA requirements including episode
monitoring procedures and a provision

for submitting annual reports to EPA.

EPA therefore proposes to approve the

plan revision.

The public is invited to submit written
comments on this proposed action.
DATES: To be considered comments
must be submitted on or before
February 5, 1981,

ADDRESSES: Written comments should

be addressed to Denise Pack of EPA

Region IV's Air Programs Branch (See

EPA Region IV address below). Copies

of the material submitted by Mississippi

may be examined during normal
business hours at the following
locations:

Public Information Reference Unit,
Library Systems Branch,
Environmental Protection Agency. 401
M Sireet, S.W., Washington, D.C.
20460

Mississippi Department of Natural
Resources, Bureau of Pollution
Control, Southport Mall, 2380
Highway 80 West, Jackson,
Mississippi 39209

Environmental Protection Agency,
Region IV, 345 Courtland Street, N.E.,
Atlanta, Georgia 30365

For further information contact Denise

Pack at the EPA Region IV address

above or call 404/881-3286 or FTS 257~

3286.

SUPPLEMENTARY INFORMATION: On May

10, 1979 (44 FR 27558) EPA promulgated

ambient air quality monitoring and data

reporting regulations, These regulations
satisfy the requirements of Section
110(2)(2)(C) of the Clean Air Act by
requiring ambient air quality monitoring
and data reporting for purposes of State

Implementation Plans (SIP). At the same

time, EPA published guidance to the

States regarding the information which

must be adopted and submitted to EPA

as a SIP revision which provides for the
establishment of an air quality

surveillance system that consists of a

network of monitoring stations

designated as State and Local Air

Monitoring Stations (SLAMS) to

measure ambient concentrations of

those pollutants for which standards

have been established in 40 CFR Part 50.

The State of Mississippi has responded

by submitting to EPA on November 7,

1979 a plan for air quality surveillance.

Their plan provides for the

establishment of a SLAMS network and

that such monitors will be properly sited
and the data quality assured, the
network will be reviewed annually for
needed modifications, and the SLAMS
network descriptions will be available
for public inspection and will contain
information such as location, operating
schedule, and sampling and analysis
method.

EPA is proposing to approve the air
quality surveillance plan submitted b,
Mississippi. Written comments on EPA's
proposal should be sent to EPA Region
IV (address above).

Pursuant to the praovisions of 5 LS
605(b) I hereby certify that this proposed
rule will not, if promulgated, have a
significant economic impacl on a
substantial number of small entities, The
reason for this finding is that the
proposal relates only lo air quality
surveillance to be carried out by one
state and will not cause any significan!
economic impacts.

(Section 110 of the Clean Alr Act (42 U.S(
7407)
Dated: November 24, 1880,
John A. Little,
Acling Regfonal Administrator.
PR Doc. #1-341 Filed 1-5-01; 45 am)
BILLING CODE 8560-35-M

40 CFR Part 52
[A-4-FRL 1720-2}
Approval and Promulgation of

Implementation Plans; Alabama:
Proposed Plan Revision for VOC

_ Compliance Schedules

AGENCY: Environmental Protection
Agency,
ACTION: Proposed rule.

SUMMARY: After a public hearing on June
3, 1980, the Alabama Air Pallution
Control Commission adopted alternative
schedules of compliance under Parts
6.14 and 6.15 of the Commission’s Ru/es
and Regulations on June 24, 1980. The
revision was formally submitted to EPA
on July 3, 1980, Upon review of these
schedules for volatile organic
compounds (VOC) compliance, EPA
today is proposing to approve the
revision, The public.is invited to submit
written comments on this proposed
action.

DATE: Comments must be submitted o

EPA, Region IV on or before February 5

1681,

ADDRESSES: The Alabama submittal

may be examined during normal

business hours at the following EPA
offices:

Public Information Reference Unit,
Library Systems Branch,
Environmental Protection Agency, 401
M Street, SW., Washington, D.C.
20460,

Library, Enviromental Protection
Agency. Region IV, 345 Courtland
Street. NE., Atlanta, Georgia 30365

In addition, the Alabama revision may

be examined at the offices of the

Alabama Air Pollution Control
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Commission, Division of Air Pollution
Control, 645 South McDonough Street,
Montgomery, Alabama 36130.
Comments should be addressed to Mr.
Jerry Preston, EPA Region IV, Air
Programs Branch, 345 Courtland Street,
NE., Atlanta, Georgia 30365.
FOR MORE INFORAMTION CONTACT:
Jerry Preston, EPA, Region IV, Air
Programs Branch, 345 Courtland Street,
NE, Atlanta, Georgia 30365, 404-881~
3286 or FTS 257-3286.
SUPPLEMENTARY INFORMATION: Afler a
public hearing, the Alabama Air
Pollution Control Commission adopted
regulations on April 3, 1979 pertaining to
control of volatile organic compounds
(VOC) which apply statewide. After
reviewing the submitted regulations,
EPA on ]ulr 18, 1979, proposed
conditional approval of the regulations
and control strategies in the Federal
Register (44 FR 41489). EPA proposed to
conditionally approve two regulations
concerning VOC control, contingent
upon submittal of a revision by the State
specifying source reporting requirements
and compliance testing procedures. The
State responded by submitting the
appropriate information in order for EPA
to approve Alabama's statewide VOC
control plan.

On November 26, 1979, EPA fully
approved Alabama’s VOC strategies
and regulations (44 FR 67376). It was
EPA's interpretation of the Clean Air
Act and relevant regulations that if
alternative control strategies (i.e.,
compliance schedules) were allowed
which were not part of the SIP approval
process, then these individual
alternative compliance schedules must
undergo the full SIP revision process.

EPA received alternative compliance
schedules from the Alabama Air
Pollution Control Commission on July 3,
1980 for nine companies: 3-M
Corporation, Guin, Alabama; Reynolds
Metals, Listerhill, Alabama; Hunt Oil
Company, Tuscaloosa, Alabama;
Murphy Oil Company, Mobile, Alabama;
Steel-Case, Athens, Alabama; Plantation
Patterns, Texaco, Cities Service
Company and Chevron, Birmingham,
Alabama. For each of the above
companies, except Reynolds Metals and
M Corporation, the State of Alabama
idpproved alternative compliance
R(.h.cdules pursuant to Section 6.15.4 of
their approved regulations. The
tompanies given alternative compliance
sr:h'cdulcs pursuant to Section 6.15.4 will
h;‘ in compliance with the Alabama
VOC regulations by December 31, 1082.

Ihe rules and regulations adopted by
the Alabama Air Pollution Control
Commission also contains a Section
6.15.6 which allows a source to apply for

an alternative compliance schedule
extending beyond December 31, 1982, if
they are proposing to install innovative
technology in controlling their
emissions. Section 6.15.6 of the Alabama
regulations provides for these
exceptions to the categorical compliance
schedule when certain criteria are met.
These criteria are:

a. The source is located in an
attainment or unclassifiable area,

b. The source is proposing o use
innovative technologies, and

¢. The extension will not interfere
with further reasonable progress in
attaining the National Ambient Air
Quality Standard,

Reynolds Metal and 3-M Corporation
have met the criteria set forth in 6.15.6 of
the Alabama air pollution regulations.
These sources have also demonstrated
conservation of energy and cost
implementation with their innovative
technology proposal. These extended
schedules, which show compliance by
August 1985 (3-M) and December 1985
(Reynolds), have been thoroughly
discussed and evaluated and do not
preven! attainment of the ambient air
quality standard by December 31, 1982,

Proposed Action: Based on the
previous information, EPA is today
proposing to approve the allernative
compliance schedules for VOC emitting
sources.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the

procedural requirements of the Order or
whether it may follow other specialized
development procedures. I have
reviewed this package and determined
that itis a specialized regulation not
subject lo the procedural requirements
of Executive Order 12044,

Pursuant to the provisions of 5 U.S.C.
605(b) I hereby certify that this proposed
rule will not, if promulgated, have a
significant economic impact on a
substantial number of small entities. The
reason for this finding is that the federal
action proposed only approves state
actions and imposes no requirements on
any entity. -

(Sections 110 and 172 of the Clean Air Act (42
U.S.C. 7410 and 7502))

Dated: December 3, 1980.
John A. Little,
Acting Regional Administrator.
[FR Doc: 81342 Filed 1-5-01; 543 am|
BILLING CODE 6580-38-M

40 CFR Part 60
[1579-1)

Standards of Performance for New
Stationary Sources; Graphic Arts
Industry: Publication Rotogravure
Printing

Correction

In FR Doc. 80-33550 appearing on
page 71538 in the issue of Tuesday,
October 28, 1980, make the following
changes:

Page Colomn/1 /line Hom
AL [———— e, S 5 R R . "cphure” should be “capture™
71539 -~ Col2. $2.m03 . "3 percent” should be “13 percem™.
71544 ; o Col 1, ¥ 2, 2rd 10 fast e “of" should be “or".
Col. 2,10, 80018 . « must” should be “much™.
71543 Col 3,91 hnetd . “Section " should be "Secton 111"
Col 3, tast §, 8na 2 = « Jorm” should bo “from™
Col.3 lastf . hme7 . . “ocal/ g™ should be “coal-frod”
Col 3, last §, 2nd 10 last ine . "MSPS" should be “NSPS™,
71544 +Col 1,8 1, ke 10. " "ov" should be "ol "
Col 1,02 lined._. “1.600 ppm™ should be **1,800 ppm™
Cot. 3, last e "studes” should be “'studied”,
71546 " S Col 11 ne7 ... “Compiance Provisions™ should be all caps.
Col 1,1 4 line 19 "&" should be “an™
Col. 3, oo 47 “lests™ should be “lost™
Ti548 . Col. 2.8 2, W02 13, - Insort the following afler “test”™: “would be based on
the same foemat and peocedures as lor the perform-
ance tosts * * **
............. -~ Col 3, mad .. . “costings™ should be “coatings™
Col.3, 5202 . “separated” should be “separate”
71550 i COL 3, S0 W00 from botiom s AGdresses™ should be o caps
71651 . e i L0 1) I B L i “Addresses” should be all caps,
Col 1, T3, el . ol” shoukd not be there,
Regulation
TS5 e Col 3 560471 SRS T TR R R
A 1. J—— e N BT e "Oclober 28, 1980" should be Inserted I “[date of
publication * * *]",
Col. 2§ 60.430(5), B, 0 2 ... w “or” should be “of"
Col. 3, §60430(), V,, @ 2. ... “such” should bo “each™.
[/ T S o Col 2. 60434 T (ch2\ W0 & . insert: “control” afar “poliution™
Col.3, §60.434, T (a)(5), 800 1. “an™ should bo “An".
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Page Caumn § Hhow e (528 F.2d 370) and no petition for certiori
was filed. The Court of Appeals held
Regulation —Continued that the United States had a trust
responsibility to the Passamaguoddy
Bhoma e o P At et gl 0 Tribe and the Penobscot Tribe of Maine
Tt Col 2,712 ne 4 e “BOC* shousd bo VOC™ Thus, it was felt that the Depariment
Cot 3,822, e 5, - D7 shoukd be "D had the responsibility to initiate action
g gi : g'a :: L i -&-m: 3};, necessary to provide for the health care
needs of these two tribes concomitant
BILLING CODE 1505-01-M with similar actions ofdth(; Department
rior to provi uman services
40 CFR Part 61 DEPARTMENT OF HEALTH AND e T e Suipteofat Raidtog vos
HUMAN SERVICES e g
requested for fiscal year 1977 and funds
Public Health Service were subsequentl db
[AD-FAL 1718-7) quently approved by
42 CFR Part 36 Congress to initiate health ca:;e delivery
Indi : Redesig systems for the Penobscot and the
National Emission Standards for COH::G::: :I‘;:it: SQrvle? ::,:,::y Area Passamaquoddy tribes. The funding
Hazardous Air Pollutants; Test request for the Penobscot Nation was

Methods; Revised Methods 106 and
107; Corrections

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Corrections.

suMmARY: The following corrections
should be made to the National
Emission Standards for Hazardous Air
Pollutants in the Federal Register of 45
FR 76346, Tuesday, November 18, 1980.

EFFECTIVE DATE: January 5, 1961.

FOR FURTHER INFORMATION CONTACT:

Mr. Roger Shigehara, Emission
Measurement Branch (MD-19), Emission
Standards and Engineering Division,
U.S. Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, telephone number (919) 541-2237.

SUPPLEMENTARY INFORMATION: The
following are the corrections: Page
76346,

1. First column; Change the date
comments must be received by, to
February 19, 1981.

2. First column: Delete the last
paragraph, because this nolice is a
proposed rule.

3. Second column: Change the
preamble to Appendix B to state: "It is
proposed to amend 40 CFR 61 by
revising Methods 106 and 107 of
Appendix B as follows:"

Daled: Decomber 29, 1960,
Edward F. Tuerk,

Acling Assistanl Administrator for Air. Noise,
and Radiation.

[FR Doc 91-268 Fllad 1-2-41; 45 am|
BILLING CODE 6560-2¢-M

AGENCY: Public Health Service.

- ACTION: Notice of proposed rulemaking.

SUMMARY: This amendment would
provide for the redesignation of the
geographic boundaries of the Contract
Health Service Delivery Area (CHSDA)
for the Penobscot Reservation in Maine.
The Penobscot CHSDA currently
comprises the Penobscot Reservation
and Penobscol County. The
redesignated CHSDA would comprise
the current CHSDA as well as 12
additional counties in the State of
Maine. The governing body of the
Penobscol Nation has by resolution
requested the Secretary to implement
this redesignation in order to provide
increased access lo health care for
greater numbers of Penobscot Indian
people.
DATES: Written comments on the
proposed rule must be received on or
before February 5, 1981.
ADDRESS: Address written comments Lo:
Mr. Richard J. McCloskey, Indian Health
Service, Room 8A-20, 6600 Fishers Lane,
Rockville, Maryland 20857. Any
comments received will be available for
public inspection at this address from
8:30 a.m. 1o 5:00 p.m. beginning
approximately 2 weeks after publication
of this notice.
FOR FUATHER INFORMATION CONTACT:
Richard |. McCloskey, Indian Health
Service, 5600 Fishers Lane. Rockville,
Maryhind 20857, Telephone [301) 443~
1116,
SUPPLEMENTARY INFORMATION: The 1HS
conducls program activities to discharge
the Secretary's responsibilities for
special Federal health service for
American Indians and Alaska Natives,
These activities are carried out with
funds appropriated to IHS for the
provision of health services to federally
recognized Indians who live on or near a
Federal Indian reservation.

On December 23, 1975, the United
States Court of Appeals affirmed the
decision in Passamaquoddy v. Morton

based on an estimated service
population (using adjusted U.S. Census
data) of 882 persons residing within the
Penobscot Reservation, Penobscot
County and Aroostook County.

Final regulations for IHS Contract
Health Services were published in the
Federal Register on August 4, 1978 43 FR
34650). The effect of the lation at 42
CFR 36.22{a)(6) is to exclude Arrostook
County from the CHSDA of the
Penobscot Tribe. This is inconsistent
with the congressional intent expressed
by their approval of funding.

Moreover, the tribe has requested by
Resolution Number 3-19-79 to expand
their CHSDA to include the following
counties in the State of Maine:
Androscoggin, Aroostook, Cumberland
Hancack, Kennesbee, Lincoln, Oxford.
Penobscot, Piscataquis, Somerset,
Waldo, Washington, and York. The tribe
has identified 1102 tribal members in the
proposed 13 county CHSDA. Of these,
an estimated 882 are currently within
the funded scope of the IHS program. Ao
estimated 418 reside on the reservation
and 684 off-reservation. This represents
an increase of 220 persons.

The regulations at 42 CFR 36.22(b)
provide that redesignation of an area or
community as appropriate for inclusion
or exclusion in @ CHSDA may be made
by the Secretary, Department of Heulth
and Human Services, but only after
consultation with the tribal governing
body or bodies of those reservations
included within the CHSDA. The only
reservation included within the current
CHSDA. i.e.. Penobscot County, is that
of the Penobscot Tribe. The regulations
also stipulate certain criteria which
must be considered before any
redesignation will be made. This criteria
is as follows:

1. The number of Indians residing in
the area proposed to be so included or
excluded; :

2. Whether the tribal governing body
has determined that Indians residing In
the area near the reservations are
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sociully and economically affiliated with
the tribe;

3. The geographic proximity to the
reservation of the area whose inclusion
or exclusion is being considered; and

4. The level of funding which would
be available for the provision of
contract health services.

Additionally, 42 CFR 36.22(c)
stipulates that any redesignation of a
CHSDA must conform with the
procedures of the Administrative
Procedure Act (5 U.S.C. 553).

The additional counties proposed for
inclusion in the CHSDA are contiguous
with one another, and include the
present CHSDA prescribed by the
regulations. The proposed CHSDA
represents the geographic land area held
by the Penobscot Tribe to be their
traditional tribal area,

The Tribe has determined that the
additional population identified are
socially and economically affiliated with
the Tribe.

The level of funding currently
avallable to provide eligible Indians
contract health services is anticipated to
be adequate to provide the same level of
services to the eligible population in the
redesignated CHSDA. Experience has
shown a larger than expected
percentage of the eligible Penobscot
Indian population to have health
insurance and other alternate resources.

Accordingly, after considering the
Tribe's request in light of the criteria
specified in the regulations, the
Secretary has decided to propose the
following redesignation of the CHSDA
of the Penobscot Tribe.

Dated: October 30, 1980,

Julivs B, Richmond,
Assistant Secretary for Health.

Approved: December 22, 1980,
Patricia Roberts Hareis,

Secrutary,

Subpart C—Contract Health Services

1. Paragraph (a){6) is redesignated as
paragraph (b) and & new paragraph
(4)(6) Is added as fallows:

#3622 Establishment of contract health
service delivery areas.

\“‘) LI

(6] The Contract Health Service
l,l\‘ ‘very Area for the reservation of the
Penobscot Tribe of Maine shall comprise
Androscoggin, Aroostook, Ctimberland,
Hancock, Kennesbee, Lincoln, Oxford,
Penobscot, Piscataquis, Somerset,
Waldo, Washinglon, and York Counties
n the State of Maine,

% Paragraph (b} is redesignated
puragraph (c).

3. Paragraph 8c¢) is redesignated
paragraph (d).
[FR Doc. 83-327 Filed 1-5-31: 1:45 am|
BILLING CODE 4110-84-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
|Docket No. FEMA-5841]

National Flood Insurance Program;
Proposed Flood Elevation
Determinations; Pennsylvania;
Correction

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Proposed rule; correction.

SUMMARY: This document corrects a
Notice of Proposed Determinations of
base (100-year) flood elevations for
selected locations in the Township of
Towanda, Bradford County,
Pennsylvania, previously published at 45
FR 42714 on June 25, 1980,

EFFECTIVE DATE: January 6, 1981,

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, Federal
Emergency Mangement Agency, Federal
Insurance Administration, National
Flood Insurance Program, (202) 426-1460
or Toll Free Line (800) 424-8872 (In
Alaska and Hawali call Toll Free Line
(800) 424-5080), Washington, D.C. 20472,
SUPPLEMENTARY INFORMATION: The
Federal lnsurance Administrator gives
notice of the correction to the Notice of
Proposed Determinations of base (100-
year) flood elevations for selected
locations in the Township of Towanda,
Bradford County, Pennsylvania,
previously published at 45 FR 42714 on
June 25, 1680, in accordance with
Section 110 of the Flood Disaster
Protection Act of 1973 {Pub. L. 93-234),
87 Stat. 980, which added Seclion 1363
to the National Flood Insurance Act of
1968 (Title XIII of the Housing and
Urban Development Act of 1968 (Pub. L.
90-448)), 42 U.S.C. 40014128, and 44
CFR 67.4(a).

As a result of an editorial review it
has been determined that the elevation
for the location of Downstream
Corporate Limits, under the Source of
Flooding of Sugar Creek, was incorrectly
listed as 762 feet (National Geodetic
Vertical Datum). It should be amended
to read 764 feet in elevation. The
corresponding Flood Insurance Study
(profile) and Flood Insurance Rate Map
were correct as printed.

{National Flood Insurance Aot of 1968 [Title

X1l of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR

17804, Novembger 28, 1068), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; and delegation of authority to
Federnl Insurance Administrator).

Issued: December 11, 1880,
Gloria M. Jimenez,
Federal Insurance Adminstrator.
[FR Dot. 01-328 Filed 1-5-81: 8:45 am)
BILLING CODE 6718-03-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of Child Support Enforcement
45 CFR Part 301

Child Support Enforcement Program;
Withholding of Advance Funds for No
Reporting

acency: Office of Child Support
Enforcement [OCSE), HHS.

AcTION: Notice of proposed rulemaking.

SUMMARY: Section 407 of Pub. L, 96-265,
the Social Security Disability
Amendments of 1980, prohibits advance
payment of the Federal share of State
child support enforcement expenses for
a calendar quarter unless the State
submits an expenditure report and a
report of the amount of child support
collected and disbursed for all calendar
quarters, except the prior two. This
proposed regulation implements this
provision.

DATE: Consideration will be given to
written camments and suggestions
received by March 8, 1981.

ADDRESS: Address comments lo:
Director, Office of Child Support
Enforcement, Department of Health and
Human Services, Room 1010, 6110
Executive Blvd,, Rockville, Maryland
20852, ATTN: Policy Branch. Agencies
and organizations are requested to
submit comments in duplicate. The
commenis will be available for public
inspection Monday through Friday, 8:30
a.m to 5:00 p.m., in Room 1010 of the
Department’s offices at the above
address,

FOR FURTHER INFORMATION CONTACT:
Eileen Brooks, Policy Branch, (301) 443~
5350,

SUPPLEMENTARY INFORMATION:

Background

Child support enforcement regulations
at 45 CFR 301.15 describe the procedures
for making grants to IV-D agencies.
Under these procedures, IV-D agencies
estimate the funds they will need for the
ensuing quarter to operate the program.
Office of Child Support Enforcement
(OCSE) regional and central offices
review the State's estimate and the




1320

Federal Register / Vol. 46, No. 3 | Tuesday, January 6, 1981 / Proposed Rules

central office computes the grant award
after making any necessary adjustments
to the estimate. The grant award
computation form is transmitted to the
IV-D agency and provides notification
to the agency that it may draw the
amount of the grant award as needed. In
this way, IV-D agencies are able to
obtain advances on the Federal share of
IV-D expenditures for each quarter. The
States use these advances for operating
their IV-D programs during the period
before their actual claims are submitted
and processed for payment by OCSE.

Statutory Requirement

Section 407 of Pub. L. 96-265, enacted
on June 9, 1980, prohibits the
Department from paying a IV-D agency
an advance for a quarter unless, for all
quarters but the previous two, the
agency has submitted full and complete
expenditure reports and reports on the
amount of child support collected and
disbursed.

Reporting of Expenditures

45 CFR 301.15 requires IV-D agencies
to file with OCSE a statement of
quarterly expenditures and any
necessary supporting schedules within
30 days of the end of each quarter. The
form used for this purpose is the SRS-
OA-41, Instructions for completing this
form were issued in OCSE-AT-77-11,
dated Oclober 14, 1977, and updated in
OCSE-AT-78-2, dated January 25, 1978,
This statement is both a claim fox
expenditures incurred and an
accounting of the disposition of the
Federal funds granted for past periods.
It also shows the Pederal share of any
recoupments of expenditures claimed in
prior periods and of expenditures not
properly subject to Federal financial
participation (FFP).

Reporting of Collections and
Distributions

45 CFR 302.15 includes requirements
that IV-D agencies maintain records on
amounts of child support collections and
distributions, and make reports as
required by the Secretary of the
Department of Health and Human
Services. The form used to report child
support collections and distributions is
the OCSE-4134. Instructions for
completing this form were issued in
OCSE-AT-78-21, dated November 8,
1978. This Action Transmiltal requires
IV-D agencies to report child support
collections and disbursements on Form
OCSE~4134 within 30 days of the end of
each quarter.

Regulatory Requirement

To implement Section 407 of Pub. L.
96-265, we have added to the

regulations a new 45 CFR 301.16,
Withholding of advance funds for not
reporting. This regulation provides that
a State agency which fails to submit
expenditure and collection reports for
any quarter except the two most recent
quarters cannot receive an advance of
Federal funds for subsequent quarters. It
does not, however, alter the existing
requirements that such reports be
submitted to OCSE within 30 days of the
close of the reporting quarter. Rather,
this new statutory provision and
regulation imposes a penalty when
failure to report persists for more than
five months beyond this 30 day
deadline.

Definition of Complete Report

Section 407 of Pub. L. 96-265 specifies
that IV-D agency reports must be full
and complete in order for the agency to
receive advance FFP. It also specifies
that the report shall be "in such form
and manner and containing such
information as the Secretary shall
prescribe or require.” We believe the
statute leaves little to interpretation,
however, and we have defined
“complete” report for purposes of these
regulations as a report in which all
applicable line items of information are
reported in accordance with OCSE
instructions. These instructions are
contained in OCSE-AT-77-11 and
OCSE-AT-78-2 for the SRS-OA-41,
Statement of Expenditures, and in
OCSE-AT-78-21 for the OSCE-4134,
Statement of Total AFDC and non-
AFDC Child Support Collections. Under
this definition, only line items that do
not apply to a particular State may be
left out of a report. If any applicable line
items are not completed, the regional
office will judge the entire report
incomplete and disapprove it. If at the
end of the second quarter following the
quarter for which &e reporl is due the
State has not submitted a satisfactory
report, the regional office will
recommend to the central office that no
funds be advanced to the State for the
subsequent quarter.

Effective Date

Section 407(d) of Pub. L. 96-265
specifies that the provisions of Section
407 “shall be effective in the case of
calendar quarters commencing on or
after January 1, 1981.” We believe this
effective date clearly refers to the first
quarter for which an advance might be
withheld. Thus, to avoid having its
advance funds withheld for the January
through March 1981 quarter, each State
must have submitted its collection and
expenditure reports for all quarters
through the quarter ending June 30, 1980.
OCSE has issued interim instructions to

the States to implement the provisions
of Section 407 on this schedule. The
standard for judging completeness of
State collection and expenditure reports
in the interim period is simply that the
reports be submitted to OCSE. A more
stringent standard, such as we propose
at § 301.16(b), will not take effect until
States have had an opportunity to
comment on this notice and these
regulations are published in final form
We propose, however, that after the
standard is adopted, it would apply
retroactively to the reporting quarter
ending June 30, 1980, in order to meet the
statutory effective date. OCSE is
particularly interested in receiving
comments on this proposed
implementation schedule.

OMB Review

The Department is required to submit
to the Office of Management and Budget
for review and approval the proposed
new 45 CFR 301,16, which deals with
reporting requirements. The Department
will submit this section to OMB,

45 CFR Part 301 is amended to read as
follows:

1. In 45 CFR Part 301, the table of
contents is revised to read as follows:

PART 301—STATE PLAN APPROVAL
AND GRANT PROCEDURES

Sec,
301.0 Scope and applicability of this part.
3011 General definitions.
301.10 State plan.
301.11 State plan; format.
301.12 Submittal of State plan for
Governor's review,
30113 Approval of State plans and
amendments.,
30114 Administrative raview of certain
administrative decisions.
301.15 Grants,
30116 Withholding of advance funds for not
reporting,
Authority: Set. 1102, 49 Stat. 647 (42 USC
1302).
2. In 45 CFR Part 301, § 301.16 is added
to read as follows:

§301.16 Withholding of advance funds for
not reporting.

(a) No advance for any quarter will be
made unless complete reports on
expenditures and collections, as
required by §§ 301.15 and 302.15 of this
chapter, respectively, have been
submitted to the Office by the IV-D
agency for all quarters with the
exception of the two quarters
immediately preceding the quarter for
which the advance Is made.

(b) For purposes of this section. a
complete statement or complete report
means one in which all line items of
information are reported in accordance
with OCSE instructions.
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Note~The Office of Child Support

Enforcement has determined this document
does nof require preparation of a Regulatory
Anslysis as described by Executive Order
12044
(Section 1102 of the Social Security Act, 42
U.5.C. 1302 and Section 452(a) of the Social
Security Act, 42 U.S.C, 6562{a))
[Catulog of Federal Domestic Assistance
Program No. 13.679, Child Support
Enforcement Program)

Dated: Oclober 3, 1880,

William J. Driver,
Director, Office of Child Support
Enforcemeat.

Approved: December 29, 1980,

Patricia Roberts Harris,
Secretary.

[FR Doc. 81020 Filed 1881 843 am]
BILLING CODE 4110-07-M

45 CFR Parts 302 and 303

Child Support Enforcement Program;
Requests for Collection by the
Secretary of the Treasury

Acency: Office of Child Support
Enforcement [OCSE), HHS.

acTion: Notice of proposed rulemaking.

SuMmARY: These proposed regulations
would implement section 402 of Pub. L.
80-265, the Sacial Security Disability
Amendments of 1880. Section 402
provides authority to State child support
agencies to use the Internal Revenue
Service (IRS) to collect child support for
families not recelving Aid to Families
with Dependent Children (AFDC). In
addition to making the change required
by the statute, we are proposing minor
modifications to streamline the process
of IRS collection and are reorganizing
and rewriting the regulations to make
them clearer and easier to understand.
OATE: Consideration will be given to
comments received by March 9, 1981.
ADDRESSES: Address comments to:
Director, Office of Child Support
Enforcement, Department of Health and
f‘funmn Services, Room 1010, 6110
Exccutive Blvd., Rockville, Maryland
<0852. Agencies and organizations are
requested to submit comments in
duplicate. Comments will be available
for public inspection Monday through
Friday, 8:30 a.m. to 5:00 p.m., in Room
wlm of the Department's office af the
eddress above,

FOR FURTHER INFORMATION CONTACT:
Efleen Brooks—{301) 443-5350,
SUPPLEMENTARY INFORMATION: Current
fegulations at 45 CFR 30271 specify the
"tquirements that IV-D agencies must
meet in requesting OCSE to refer a case
o the Secretary of the Treasury for
tollection of child support. Under these

regulations, the IRS may be used only
for collecting assigned support
payments on behalf of families receiving
AFDC

This document would delete 45 CFR
302.71 and add a new 45 CFR 303.71 to
implement section 402 of P.L. 96-285,
which authorizes the use of the IRS
collection mechanism for families nol
receiving AFDC, subject to the same
requirements applicable to families
receiving AFDC. We propose 1o take
this opportunity to make other changes'
to the regulations to improve the IRS
collection process and to remove the
State plan requirement, These changes
are discussed below,

Prior Collection Action by the Client or
Client's Representative

45 CFR 302.71 requires that a case
meet certain criteria before it may be
referred to the Secretary of the Treasury
for collection of support. One of the
criteria is that the IV-D agency must
have attempted collection through the
State's own collection mechanisms. In
the case of AFDC families, normally
only the IV-D agency would have
attempted collection. In the case of non-
AFDC families, the client or client's
representative may have tried to secure
support before requesting the IV-D
agency to take action.

To avoid duplication of effort in cases

in which the client or client's
representative has already attempted
collection, the revised regulations al 45
CFR 303.71(c)(4) specify that the IV-D
agency shall compare the prior actions
taken with the State’s own collection
mechanisms. i the agency finds the
prior actions to be comparable, the
agency need not repeat them, The
agency must assure, however, that
reasonable efforts have been made by
the agency itself, the client, or the'
client's representative to collect the
support via the State's collection
mechanisms. In describing the collection
actions taken and their ontcomes as
required in the revised 45 CFR
303.71(e)(4), the agency must indicate
that the appropriate collection
mechanisms have been used.

Minimum Dollar Limit on Cases
Referred to IRS

When these regulations were adopted
on June 26, 1875, we could not anticipate
the volume of requests for IRS collection
or the average amounts of support owed.
Because of our lack of data, we set the
extremely low figure of §75 as the
minimum amount lo be referred to IRS
for collection. It has since become
apparent through discussions with IRS
that the current minimum of $75 is
unreasonably low, given the time and

effort required of the IRS to take
collection action or a child support
claim. Our analysis of available data.
shows thal, as of March 1979, 87 percent
of the cases active with IRS are for child
support debis of over $2,000, 8 percent
are for amounts between $1,000 and
$2.000, and 5 percent are for smounts
under $1,000. More recenl data confirm
that these figures have changed little, if
a all, during recent months. Based on
these figures, we have decided, in
conjunction with the IRS, to propose
raising 1o $2,000 the minimum debt that
may be referred to IRS for collection.
(See revised 45 CFR 303.71(c)(2).) We
believe this figure to be a reasonable
amount that will not disadvantage
beneficiaries of services, or pose an
unrealistic burden for the IRS. We are
particularly interested in receiving
comments on this, however, since the
proposed change in amount is relatively
large.

Verification of Child Support Debtor's
Address and Last Place of Employment

The IRS has expressed concern that
the child support debtor's last known
address and place of employment be as
current as possible.

The IRS begins its investigation by
referring & case to a local IRS office
based on these addresses. Out of date
information can result in a loss of
several weeks time while addresses are
verified in an altempt to locate an
individual. To assure up to date
addresses, we propose that requests for
IRS collection contain the source of this
Information and the date it was last
verified. The revised regulations al 45
CFR 303.71(e)(1) also specify that the
IV-D agency shall obtain a recent
address from the Federal Parent Locator
Service, if necessary, before sending
forward a request for IRS collection.
This procedure should result in faster
processing of requests once they are
received by the IRS.

Social Security Number Requirement

Current regulations at 45 CFR
302.71(a)(6)(i) require that requests for
IRS collection contain the debtor's
social security number if known. Since
these regulations were published, we
have learned from IRS that it is
extremely difficult for them to locate an
individual's records in their master files
unless the social secunity number is
available. Not only does this result in
slow processing and inefficient use of
IRS resources, but it creates problems
with accurate case identification for
persons with similar or the same names.
Therefore, in 45 CFR 303.71{e)(1)(ii). we
propose to require that all requests for
IRS collection contain the debtor’s
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social security number. In cases in
which the social security number is nol
known, it can be obtained from the
Federal Parent Locator Service.

Intrastate Request For IRS Collection

In most cases, a State's collection
mechanisms should be effective in
collecting child support within the State.
Unusual circumstances, such as a very
large court backlog or an absent parent
having assets in States other than the
State residence, may prevent collection
within the State through a State’s own
mechanisms. In 45 CFR 303.71(e)(4)(iii),
we propose to require that, in these rare
cases in which an intrastate collection is
requested, the request must contain a
description of the circumstances that
prevented effective use of the State's
own collection mechanisms.

Removal of State Plan Requirment

In addition to the above modifications
to the regulations, we are proposing to
remove the State plan requirement
pertaining to requests for collection by
the Secretary of the Treasury. We are
proposing this as part of an overall
strategy to remove unnecessary State
plan requirements from our regulations.
Under the proposed regulations, failure
to comply would result in denial of the
request for IRS collection,

OMB Review

The Department is required to submit
to the Office of Management and Budget
for review and approval the proposed
new 45 CFR 303.71, which deals with
reporting and recordkeeping
requirements. The Department will
submit this section to OMB.

§302.71 [Rémoved)

45 CFR 302.71 is removed and & new
45 CFR 303.71 is added to read as
follows:

§303.71 Requests for collection by the
Secretary of the Treasury.

(a) Definition. “State collection
mechanisms™ means a comprehensive
set of written procedures developed to
maximize effective collection action
within the State.

(b) Families eligible. Subject to the
criterin and procedures in this section,
the IV-D agency may request the
Secretary to certify the amount of a
child support obligation to the Secretary
of the Treasury for collection under
section 6305 of the Internal Revenue
Code of 1954. Requests may be made on
behalf of families receiving AFDC who
have made assignments under 45 CFR
23211, and on behalf of families not
receiving AFDC who apply under
§ 302.33.

(c) Cases eligible. For a case to be
eligible for certification to the Secretary
of the Treasury:

(1) There shall be a court order for
support;

{2) The amount to be collected under
the court order for support shall be at
least $2,000;

(3) Al least six months shall have
elapsed since the last request for
referral of the case to the Secretary of
the Treasury; and

{4) The IV-D agency, the client, or the
client’s representative, shall have made
reasonable efforts to collect the support
through the State's own collection
mechanisms. The agency need not
repeat actions taken by the client or
client's representative that the agency
judges to be comparable to the State's
collection mechanisms.

- (d) Procedures for submilting
requests. (1) The IV-D agency shall
submit requests to the regional office
using any forms the Office may require.

(2) The Director of the IV-D agency
(or designee) shall sign requests for
collection by the Secretary of the
Treasury.

(e) Criteria for acceptable requests.
The IV-D agency shall ensure that each
reques! contains:

(1) Sufficient information to identify
the child support debtor, including:

(i) The individual's name;

(i) The individual's social security
number;

(iii) The individual's last known
address and place of employment,
including the source of this information
and the date it was last verified; if
necessary, the IV-D agency shall obtain
a recent address from the Federal Parent
Locator Service.

{2) A eopy of all court orders for
suppork

(3)(i) The amount owed under the
court orders for support;

(i) A statement of whether the
amount is in lieu of, or in addition to,
amounts previously referred to IRS for
collection;

(4)(i) A statement that lhe agency, the
client, or the client’s representative, has
made reasonable efforts to collect the
amount owed using the State's own
collection mechanisms;

(ii) A description of the actions taken,
why they failed, and why further State
action would be unproductive;

(iii) For requests for intrastate
collection of support, a description of
circumstances preventing use of the
State collection mechanisms;

(5) The dates of any previous requests
for referral of the case to the Secretary
of the Treasury;

(6) A statement that the agency agrees
to reimburse the United States for the
costs of collection; and

{7)(i) A statement that the agency has
reason to believe thal the child suppor!
debtor has assets that the Secretary of
the Treasury might levy to collect the
support; and

(i) A statement of the nature and
location of the assets, if known.

(f) Review of the request by the
regional representative. (1) The regional
representative will review each reques!
to determine whether it meets the
requirements of paragraphs (b) through
(e) of this section.

(2) If a request meets all requirements,
the regional representative will
promptly certify and transmit the
request with a copy of all supporting
documentation to the Secretary of the
Treasury. At the same time, the regional
representative will notify the IV-D
agency of the transmittal,

(3)(i) If a request does not meet all
requirements, the regional
representative will attempl to correct
the request in consultation with the
agency.

(ii) If the request cannot be corrected
through consultation, the regional
representative will return it to the
agency with an explanation of why the
case was not certified.

(8) Reporting changes in case slalus
(1) If the Secretary of the Treasury is
attempling to make a collection on a
case, the IV-D agency shall report to the
regional representative any change in
the amount due, the nature or location of
assets, or the address of the child
support debtor.

(2) The regional representative will
transmilt the reported information to the
Secretary of the Treasury.

Note.—The Office of Child Support
Enforcoment has determined that this
document does not require preparation of o
regulatory analysis as desaribed by
Executive Order 12044,
(Section 1102 of the Social Security Act [42
U.5.C. 1302) and Section 452(b) of the Socia
Security Act (42 US.C, 852(b).)
{Catalog of Federal Domestic Assistance
Program No. 13.679, Child Support
Enforcement Program.)

Dated: October 20. 1980,
William |. Driver,
Director, Office of Child Support
Enforcement.

Approved: December 29, 1980.
Patricia Roberts Harris,
Secratary.
[FH Doc. 81-325 Filed 1-5-211: 545 am|
BILLING CODE 4110-07-M
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INTERSTATE COMMERCE
COMMISSION

49 CFR Parts 1201, 1206, 1207, 1208,
1209, and 1210

|Docket No. 37465)

Business Entertainment Expenses
agency: Interstate Commerce
Commission.

action: Notice of proposed rulemaking.

sumMARY: The Commission is instituting
a rulemaking proceeding 1o implement
Section 33 of the Motor Carrier Act of
1980 and Section 215 of the Rail Act of
1980. This legislation makes it lawful for
regulated carriers lo engage in
entertainment practices in obtaining
new business o the extent that such
praclices are lawful in unregulated
business, This proceeding establishes
guidelines to distinguish between
iraditionally acceptable expenses and
those which in the past would have
constituted illegal rebates aor -
discrimination but are now permitted
under the provisions of these Acts.
Comments are sought on a proper
standard for unlawfulness under the
revised Act,

oaTES: Comments should be received on
or before February 20, 1981,

ADDRESSES: Send comments with 10
copies, il possible, to: Office of the
Secretary, Interstate Commerce
Commission, Washington, D.C. 20323,
FOR FURTHER INFORMATION CONTACT:
Bryan Brown, Jr., (202) 275-7448.
SUPPLEMENTARY INFORMATION: On July
1.1980, the Motor Carrier Act of 1880
became law and on Oclober 14, 1980, the
Rail Act of 1980 became law. This
legislation allows regulated carriers to
¢ngage in previously prohibited
enterlainment of customers or potential
customers to the extent that such

tices are lawful in unregulated
industries, Prior to the enactment of this
legislation certain business
entertainment expenses would have
constituted violations of the anti-
rebating and anti-discrimination
provisions of chapters 107, and 199 of
title of 49 of the United States Code.
Both of these Acts require the
Commission to establish guidelines to
distinguish between (1) sales-related
“xpenses that have always been
permissible and (2) those expenses that
“ould have constituted illegal rebates or
discrimination but are now permitted
under the provisions of these Acts. The
‘Mportance of this distinction is that

only the former caltegory of expenses

prac

can be included in the carriers’ cost of
service or the rate base,

While the new legislation will allow
carriers to incur additional forms of
business entertainment expenses, it is
not the intent of this legislation that
these expenses be passed on to the
consumer. Section 10751 provides that
these additional expenses shall not be
taken into accoun! in determining the
cost of service or the rate base. Only
those business entertainment expenses
that previously were legal expenses
under the Interstale Commerce Act are
to be included in the cost of senvice or
the rate base.

In implementating the provisions of
the new legislation, we find it helpful to
distinguish between those expenses that
directly promote business and those thal
are more directly related to the
convenience or comfort of the
customer{s) than to the direct
transaction of business. Direct
promotion of a carrier emphasizes its
ability to provide efficient, timely and
competitive service. Such promotional
activity involves: salespersons’ salaries
and travel expenses; adverlising:
promotional and educational materials;
to conduct of symposia, shipper
conferences and meetings; traffic-
related functions; direct mail directories;
incidental promotional malterials such as
road allases, calendars, pens,
scratchpads, pencils, and other
materials of nominal value; business
oriented lunches and dinners; public
affairs programming and conferences;
customer service calls; and sales
promotion functions involving a number
of shippers or customers. These have
been and will continue to be included in
operating expenses as part of the cost of
service. Consequently, these expenses
are recoverable through rates.

In contrast, ancillary entertainment
expenses are not lied to promotion of a
carrier’s ability to provide good service.
Rather, entertainment is geared to
providing a pleasant setting in which to
discuss business or 10 provide
hospitality. It tends to be selective and
preferential. Where particular
enlertainment outlays have been
significant in amount, the Commission
has successfully challenged the
lawfulness of the practice under the
discrimination and rebate provisions of
the Acl. See Key Line v. United States,
570 F.2d 97 (6th Cir., 1978).

Business entertainment expenses that
were considered illegal rebates or
discrimination prior to the adoption of
these Acts include outlays for hunting
and fishing trips: tickets to athletic

contests, the theater, dances, or other
entertainment or social events; intercity
or recreational travel {whether provided
through independent commercial
sources or furnished by the carrier
directly, including the use of carrier
owned or leased vehicles, pleasure
boats and nirplanes); holiday parties
and other social occasions; overnight
accommodations and lodging; and gifts
of substantial value. Though such
business enterlainment expenses are no
longer to be viewed as prohibited
rebates or discrimination, Congress has
declared that the dollar amount of such
expenses is nol to be recovered in the
rates charged customers.

The exemption applies only where the
expense "would not be unlawful if
incurred by a person or corporation not
subject to the Commission's
jurisdiction.” Although Congress clearly
intended a relaxation of the standard to
be applied here, shaping a new standard
is a difficult problem with regard to
which we seek the comments of the
interested parties.

One possible interpretation is that
Congress intended for us 1o gauge the
lawfulness of business entertainment,
not with reference to existing precedent
relating to the Interstate Commerce Act
and the Elkins Act, but under criminal
statutes of general applicability, Several
states make commercial bribery a
criminal offense.! See for example N.Y.
Penn. Laws § 439, Typically under such
laws, it is an offense for a supplier to
give, and a purchasing agent 1o receive,
either directly of indirectly, a
commission, discount, gift, gratuity, or
bonus. We could view carrier practices
in states having commercial bribery
statutes as still subject to the rebate and
discrimination provisions of the
transportation laws. One advantage of
this standard is that the carriers are
already subject to these commercial
bribery laws to the extent that they do
business in the various jurisdictions, so
that compliance should not be an added
burden. A serious disadvantage of this
approach is that it would require us to
apply different standards in different
states, Under these circumstances it
would be difficult for us to develop a
coherent Federal transportation policy
for enforcement concerning rebates and
discrimination.

A second possible approach is for the
Commission, using relevant state
criminal and civil law as a guide, to
craft its own uniform standard as to

'For a lining of state "commercial bribery™
stitates, woe 108 U, Pa. L Reve. 848 (1909).
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what practices are prohibited under the
transportation laws.

A third approach would be to adopt
specific regulations or guidelines
developed by the Internal Revenue
Service or the Federal Trade
Commission. This standard has the
advantage of being uniform and specific.
In implementing these new slatutory
provisions we believe it is important to
sel out as specifically as possible what
is allowed and what is forbidden under
the revised Act.

The IRS has published regulations *
concerning what kinds of entertainment
and similar expenses are deductible for
Federal income tax purposes. But these
regulations were not drafted to identify
unlawful practices; they were merely
intended 1o identify business expenses
which are not deductible, For this
reason, these regulations do not appear
to be an appropriale standard.

The FTC has considered commercial
bribery to be “an unfair method of
competition” in violation of the Federal
Trade Commission Act.? (FTC enforces
this provision by the use of cease and
desist orders, not by criminal sanctions.)

We are issuing proposed accounting
instructions to serve as guidelines for
entertainment expenses. The public and
the affected carriers are requested to
study the proposed instructions
concerning enlertainment expenses and
to submit their views and comments.
We also request comments on what
standard we should use to identify
unlawful practices under the revised
Act. After the comments are reviewed,
the Commission will publish a final rule
which will contain the final business
entertainment expense guidelines in this
matter. In their comments, the parties
are encouraged to offer alternative
approaches, and to augment or refine
further the examples contained in the
proposed accounting instruction.

This proposal does not significantly
affect the quality of the human
environment or energy consumption.

This proposal is issued under the
authority of 49 U.S.C. 10321 and 5 U.S.C,
553, .

Decided: December 19, 1980.

? Internal Revenue Code, Section 274, and
Treasury Regulations, § 1.2745.

i the lawfulness of business enterininment
within industry generally were to be measured by
federal agency standards, the Fedural Trade
Commission’s continued listing {16 CFR 12.135) of
commercial bribery as an unlawful trade practice
would furnish a rationale for sharply limiting the
scope of the 1980 exemption for enterfainment
outlays of regulited carriers.

By the Commission, Chairman Gaskins,
Vice Chalrman Gresham, Commissioners
Clapp. Trantum, Alexis, and Gilliam,
James H. Bayne,

Acting Secretary.

Part 1201—RAILROAD COMPANIES,
GENERAL INSTRUCTIONS 1-16
BUSINESS, ENTERTAINMENT
EXPENSES [AMENDED]

Part 1206—COMMON AND CONTRACT
MOTOR CARRIERS OF PASSENGERS,
INSTRUCTION 2-37 BUSINESS
ENTERTAINMENT EXPENSES
[AMENDED]

Part 1207—COMMON AND CONTRACT
MOTOR CARRIERS OF PROPERTY,
INSTRUCTION 36 BUSINESS
ENTERTAINMENT EXPENSES
[AMENDED]

Part 1208—MARIMIME CARRIERS,
INSTRUCTION Q BUSINESS
ENTERTAINMENT EXPENSES
[AMENDED]

Part 1209—INLAND AND COASTAL
WATERWAYS CARRIERS,
INSTRUCTION 17 BUSINESS
ENTERTAINMENT EXPENSES
[AMENDED]

Part 1210—FREIGHT FORWARDERS,
INSTRUCTION 12 BUSINESS
ENTERTAINMENT EXPENSES
[AMENDED]

We propose to amend 49 CFR Parts
1201, 1208, 1207, 1208, 1209, and 1210 by
adding to each part the new instruction
sel forth below.

Expenses incurred in normal sales-
related activities shall be accounted for
as operating expenses even though
customer entertainment may
incidentally result from such activities.
Sales-related activities are those that
emphasize a carrier's ability to provide
efficient, timely and competitive service,
Such sales-related activities include
outlays designed lo promote new
business as well as expenses incurred in
maintaining existing business. This type
of expense is to be included in the
appropriate operating expense account
#s a part of the cost of providing
transportation service, Examples of
activities giving rise to this type of
expense include the following:

(1) Salespersons’ salaries and travel
expenses, pdvertising, promotional and
educational material;

(2) The conduct of shipper symposiums,
conferences. meetings and traffic related
functions;

{3) The use of direct mail solicitations, the
publication and distribution of routing guides
and service directories;

(4} Incidental promotional materinls such
as road atlases, calendars, pens, seratchpads
and othoer materials of nominal value:

(5) The conduct of business oriented
lunches and dinners, public affairs
programming, conferences and customer
service calls:

(6} Sponsoring sales promotion functions
involving a number of customers or patential
customers,

Entertainment expenses that are nol
geared to the direct promotion of
business and, as such, are not sales
related, are not (o be included in the
cost of service bul are to be accounted
for as non-operating expenses,
Examples of items to be treated as non-
operating expenses would be:

(1) Recreational or resorl entertainmen!
including. but not limited to, fishing, hunting
tennis, golfing. skiing or other sporting or
recreational trips or outings;

(2) Expense pald transportation in any
carrier owned, leased or furnished vehicles,
planes, helicopters, boats. yachts, or othes
methods;

{3) Expense paid lodging in any carrive
owned, leased or fumnished motels, hotels,
apartments, condominums, lodges, rooms and
other places of overnight accommodation:

(4) Paid admission to any sporting, cultural
educational, recreational, or entertaining
occurrence or event;

(5) Gifts such as athletic equipment, food
or liquor, beverages of all types, smoking
materials, clothing and personal accessories:

(6) The furnishing of lunches, dinners,
appetizers or beverages where there is no
true busineas purpose;

{7) Social ogeasions such as holiday
parties.

Note.—~The examples listad above are
intended as a guide 1o give carriers an
indication of what will or will not be
permitted o be recovered through the rile
structure.

IFR Doc. #1356 Filed 1-5-a11: 845 wm]
BILLING CODE 7035-01-M

49 CFR Parts 1300, 1301, 1303, and
1305

[Docket No. 375171
Reduction of the Notice Period for
Filing Railroad Tariffs

AGENCY: Inlerstate Commerce
Commission.

AcTiON: Notice of Proposed Rules.

SUMMARY: The Interstate Commerce
Act, as amended by the “Staggers Rail
Act of 1980," permits rail carriers to b€
increased rates or new rates on 20 days
notice and to file reduced rates on 10
days' notice. The Commission is revising
its tariff filing regulations to reflect the
new statulory time periods. These
regulations presently require that a
containing new or changed rates,
charges. classifications, rules, practicts

tariff
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oz other provisions be filed with the
commission at least 30 days prior to its
effective date,

pATES: Comments are due January 26,
1981. Unless otherwise modified by the
Commission, these rules will become
effective upon publication in the Federal
Register, .
aooresS: Send Comments to Section of
Tariffs, Bureau of Traffic, Interstate
Commerce Commission, Washington,
DC 20423,

FOR FURTHER INFORMATION CONTACT:
Villiam P. Geisenkotter; Phone: 202-
275-T738.

SUPPLEMENTARY INFORMATION: Secton
216 of the “Staggers Rail Act of 1980"
smended Section 10762 of Title 49,
United States Code, concerning the
notice period for filing rail tari
publications. As amended, Section
10762(c)(3) allows rail carriers to file
new or increased rates on 20 days’
notice and to file reduced rates on 10
days’ notice.

The Commission's tariff publishing
regulations applicable to rail carriers are
shown at 49 CFR 1300, 1301, 1303 and
1305,

These regulations presently require
that a tarilf containing new or changed
rates, charges, classifications, rules,
practices or other provisions be filed
with the Commission at least 30 days
prior to its effective date.

This document amends the
Commission’s tariff publishing
regulations to the extent necessary to
conform to these changes. It also
contains changes of a technical nature
required to resolve potential
ambiguities. For example, the Staggers
Act mentions only rates. The Interstate
Commerce Act and the tariff regulations
also embrace charges, rules,
classifications, practices and any other
matter required to be published and
filed in tariff format. The term “rates” as
used in the Staggers Act will be
twnstrued to include the other factors
mentioned above.

Changes resulting in neither increases
vot reductions in rates or value of
service are published in tariffs
frequently. Such changes are required to
be filled on not less than 30 days' notice
and has been treated no differently than
creases or reductions in the past. Now
hung er, increases may be filed on 20
days’ notice and reductions may be filed
on 10 days’ notice, Although the
Staggers Act does not specifically
address this issue, we feel no useful
Purpose is served by requiring the
cJuivalent of editorial changes to be
filed on lgnger notice than is required
for increasey and reductions, Such
Fhanges, which by definition do not

change the rate or the level of service to
the shipper, should be allowed 1o
become effective on the shortest notice
period permitted by the Act. For this
reason the regulations are amended to
provide specifically that changes in rail
tariffs resulting in neither increases nor
reductions may be filed on 10 days’
notice.

In the past when tariff publications
were filed on less than 30 days’ notice, a
notation citing the special permission or
special tariff authority was required to
be placed on the title page orfeaw
publication. Although the Staggers Act
reduces the statutory filing period for
rail publications, there may be instances
where a still shorter notice period is
desired or required. In such cases
carriers may reques! special permission
to file tariff publication on short notice.
The standards upon which special
permission applications are decided
remain unchanged. Where the
Commission finds cause exists for rates
to be filed on short notice, we will
continue to require the special
permission or special tariff authority
notation on all publications filed on less
than statutory notice.

Additionally, to assist rail lariff users
in identifying publications containing
rates or provisions filed on less than 20
days’ notice, the title page on such
publications shall carry a notation
stating that fact.

The Staggers Act requires “new” rates
to be filed on 20 days’ notice. However
in the more than 100 years the railroads
have operated, an extensive rate
structure has evolved. Presently, there is
almost always some rate published and
in effect which would be applicable to a
given shipment. Thus, a question raised
by the Staggers Act is what constitutes a
“new" rate? For example, if a carrier
maintained a class rate applicable to a
particular shipment and desired to
publish & lower commodity rate to apply
in its place, would the commodity rate
be a reduction permitted to be filed on
10 days' notice or a “new" rate required
to be filed on 20 days’ notice?

To resolve this question we referred
to Congress' statement of policy
regarding regulation of the railroad
industry found in Section 101 of the
Staggers Act. It is stated that effective
compelition among railroads and with
other modes, and the demand for service
should be allowed, to the maximum
extent possible, lo establish reasonable
rates for transportation by rail. To
respond to the marketplace and
competitive demands, Section 216
authorized carriers to raise or lower
their rates on a shorter notice period
than was previously required. In the
example above, it seems that the

carrier's downward adjustment of its
rates is & response to those demands in
an attemplt to attract or retain the traffic.
We believe this adjustment should be
considered a reduction rather than a
new rate and thus permitted to be filed
on 10 days’ notice. The term “new" rates
should be reserved to apply in instances
including but not limited to publication
of a rate where, in connection with a
particular shipment, the carrier had no
rate applicable previously or where a
charge is published to cover a service or
privilege not offered previously by the
carrier. We believe this interpretation
conforms with Congress' intentions that
shippers be able to benefit from lower
charges on 10 days’ notice,

We propose to rescind Rule 54 of our
tariff publishing regulations. This rule
requires that all tariff publications, once
filed with the Commission, must be
allowed to go into effect and requires
that no change may be made in an
effective tariff provision until it has
been in effect for at least 30 days. It also
requires that when a tariff provision is
published subjec! to an expiration date,
that date must be at least 30 days
subsequent to the effective date of the
provision. Rescission of this rule will
allow matter which has been filed but
has not become effective to be
withdrawn without Commission
approval. It will also allow a tariff
provision 1o expire before it has been in
effect for the statutory notice period. As
long as the carrier gives the required
notice of its proposed change, we
believe it has complied with Section
10762 of the Act, as amended by the
Staggers Act. Moreover, continuance of
this regulation would lessen the carriers’
ability to respond quickly to pricing
demands of the marketplace, one of the
goals the Staggers Act sought to achieve.

Various sections throughout Parts
1300, 1301, and 1303 refer to the “30-day
notice” requirement. Where possible,
this term has been changed to “statutory
notice,” thus maintaining the 30 day
period for other carriers filing tariff
under these parts. The remainder of the
changes made in the regulations are not
substantive in nature and merely update
pertinent regulations by striking
references to sections of the former
Interstate Commerce Act and
substituting references to the
appropriate section of Subtitle IV of
Title 49 of the U.S. Code, and by
eliminating references to Tariff Circular
No. 20, which has been replaced by 49
CFR 1300.

Accordingly, Chapter X of Title 49 of
the Code of Federal Regulations would
be amended as follows:




1326

Federal Register / Vol. 46, No. 3 / Tuesday, January 6, 1981 / Proposed Rules

PART 1300—FREIGHT TARIFFS;
RAILROADS, WATER CARRIERS, AND
PIPELINE COMPANIES SUBJECT TO
SECTION 6 OF THE INTERSTATE
COMMERCE ACT AND CARRIERS
JOINTLY THEREWITH

1. By revising § 1300.3(h) to read as
follows:

§1300.3 Contents of title page.

(h) On every lariff or supplement in
which all the rates, rules or regulations
are made effective on less than statutory
notice under authority of the
Commission, notation that it is issued on
—— days notice under the authority of
————— (here show the authority.) The
title page of rail tariff publication filed
on less than 20 days' notice shall carry a
notation stating substantially as follows:

“This publication filed on less than 20
days’ notice under authority of Section
10762 of the Interstate Commerce Act.”

2. By revising § 1300.9(d)(3), (e)(11),
and (h) as follows:

§1300.9 Amendments and supplements.

(d) (e 1

(3) Matter brought forward without
change from one supplement to another,
must be designated “reissued" in
distinctive lype and, except as
authorized in 1300.10(i), must show the
original effective date and the number of
the supplement oy tariff from which it is
reissued; or must be uniformly indicated
by the letter T in a square when
reissued from another tariff or from a
supplement to another tariff and by
numerals commencing with 1 in squares
when reissued from a prior supplement
to the same tariff, printed in distinctive
type and shown in a conspicuous
mannet, and the explanation thereof
must be made in the tariff or supplement
in which the symbols are used.

Examples: “Reissued from 1CC No.
—, or (Supplement No. — to ICC
No.——), effective (date upon which
item became effective in former tariff or
supplement 1o another tariff —. 19—
' 1 Reissued from Supplement No. 1,
effective ——, 19—" and go on
numerically the figures of the symbols
always representing the number of the
supplement to the same tariff from
which the reissued item is brought
forward. If items in a tariff or
supplement are made effective on dates
other than the general effective date
shown on the title page, reissue of such
items may be indicated in later
publications by showing a letter suffix
or other symbol in later publications by
showing a letter suffix or other symbol
in connection with, and as a part of, the

letter t or the numerals in squares as
authorized in this paragraph. When the
reissued item became effective in a
supplement to another tariff, the ICC
number of that tariff must also be given.

(e) “. .

(11) Changes must be indicated as
required by 1300.2(a).

(h) Supplement to teriff filed not yet
effective. After a tariff is filed on
statutory notice canceling another tariff
a supplement to the tariff to be so
canceled may be issued effective before
the general effective date of the new
tariff. In such a case, and confined to
additions or to changes in rates or
provisions which were brought forward
in the new tariff without change, a
supplement making the same changes in
or additions to both tariffs shall be
issued as supplements both to the tariff
in effect and to the tariff which will
effect the cancellation, and be given
both ICC numbers. In other words, the
issue must be a supplement both to the
old and the new tariffs and copies must
be posted and filed accordingly. Only
one supplement may be in effect at any
time.

3. By substituting “statutory” for "'30
days' " in the last sentence of
§ 1300.10{d)(1) and substituting 49 CFR
1300.10(i)" for “rule 10(i) of Tariff
Circular No. 20" in the first sentence of
§ 1300.10(i)(2).

4. By substituting the word “statutory”
for the phrase “30 days™ in the first
sentence of § 1300.14(f) and by revising
§ 1300.14(a) to read as follows:

§ 1300.14 Statutory notice; additional
procedure In filing tariffs.

(a) Except as otherwise authorized by

_ the Commission, and except with regard

to railroad contract rates filed under
Section 10713 of the act (1300.300 of this
part), the notice period for tariff
publications shall be:

(1) 30 days' for tariffs issued by non-
rail carriers;

(2) 20 days' for rates or provisions
published in connection with new
service or changes resulting in increased
rates or decreased value of service; and

(3) 10 days' for changes resulting in
decreased rates or increased value of
service, or changes resulting in neither
increases nor reductions.

§ 1300.54 [Removed]
5. By removing § 1300.54.

§ 1300.58 [Amended)
6. By making the following

substitutions, additions and deletions in

§ 1300.58:

(a) Substitute “10762" for *'6" in the
title of § 1300.58 and in the first sentence
of § 1300.58(a);

(b) Substitute the phrase “less than
statutory notice” for the phrase “a
notice of less than 30 days" in the third
sentence of § 1300.58(a);

(¢) Remove the phrase “Tariff Circular
20" in the second sentence of
§ 1300.58(b);

(d) Remove the phrase “sixth section”
from the second sentence of § 1300.54(c)
and substitute the word “statutory” for
the phrase 30 days’" in the second
sentence of § 1300.58(c);

(e) Remove the phrase “the sixth"
from the last sentence of § 1300.58(c)
and add “10762" after “section” in the
same sentence; .

(f) Remove the word "sixth" in the
third sentence of § 1300.58(d) and add
“10762" between “section” and
“application” in the same sentence.

(g) Remove the phrase *“Tariff Circular
20" in the second sentence of
§ 1300.58(e) and substitute “10762" for
“6" in the first sentence under “"Form of
Application” in § 1300.58(e).

7. By substituting the word “statutory”
for the phrase “30 days'" and
substituting *10762" for 6" in the
second sentence of § 1301.65(b).

PART 1303—PASSENGER SERVICE
SCHEDULES: RAIL AND WATER
CARRIERS

8. By reserving § 1303.11(g) and
revising § 1303.11(f)(1) to read as
follows:

§ 1303.11 Filing tarifis; rejections.

() Period of Notice

(1) Except as otherwise authorized by
the Commission, and except with regard
to contract rates filed under Section
10713 of the Act); the notice period fo:
tariff publications shall be:

(i) 30 days' for tariffs issued by noo-
rail carriers;

(1i) 20 days' for rates or provisions
published in connection with new
service or changes resulting in increased
rates or decreased value of service; and

(iii) 10 days' for changes resulting in
decreased rates or increased value of
service, or changes resulting in neither
increased nor reductions.

(8) [Reserved)

PART 1305—POSTING TARIFFS AT
STATIONS

Part 1305—Posting Tariffs at Stations

9. By revising § 1305.5 to read as
follows:

§1305.5 Time of posting.

Except as otherwise provided, each
tariff shall be posted at least 30 day=
prior to its effective date. When the ocl
authorizes or the Commission permiis i
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different notice period for filing, the
tariff publication shall be posted at least
that number of days before the effective
date.

These proposed rules are promulgated
under authority contained in Section 553
of the Administrative Procedure Act (5
U.S.C. 553) and Section 10762 of the
Interstate Commerce Act (49 U.S.C.
10762),

This action will not significantly affect
either the quality of the human
environment or conservation of energy
resources.

Dated: December 19, 1980.

By the Commission, Chalrman Caskins,
Vice Chuirman Gresham, Commissioners
Clapp, Trantum, Alexis, and Gilliam,
Agatha L, Mergenovich,

Secretary.

¥ 11-255 Filod 1-2-61; §:45 am]

BILUING CODE 7035-01-M
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Notices

Federal Register
Vol. 46, No. 3
Tuesday, Januvary 8, 1981

This section of the FEDERAL REGISTER
contains documents other than ruies or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of pelitions and
applications and agency statements of
organization and functions are examples
of documenis appearing in this section.

DEPARTMENT OF AGRICULTURE
Rural Electrification Administration

Wolverine Electric Cooperative, Inc.,
Big Rapids, Michigan; Proposed Loan
Guarantee

Under the authority of Pub, L. 93-32
(87 STAT. 65) and in conformance with
applicable agency policies and
procedures as set forth in REA Bulletin
20-22 (Guarantee of Loans for Bulk
Power Supply Facilities), notice is
hereby given that the Administrator of
REA will consider providing a guarantee
supported by the full faith and credit of
the United States of America for a loan
in the approximate amount of $5,000,000
to Wolverine Electric’Cooperative, Inc,,
(Wolverine) of Big Rapids, Michigan.
This loan guarantee will provide
financing for the purchase of a 0.63
pecent undivided ownership interest in
the existing Campbell Unit No. 3, a coal-
fired 770 MW generation unit, and a 7.22
percent undivided ownership interest in
10 miles of 345 kV transmission line
constructed by Consumers Power
Company.

Legally organized lending agencies
capable of making, holding and
servicing the loan proposed to be
guaranteed may obtain information on
the project, incruding the engineering
and economic feasibility studies and the
proposed schedule for the advances to
the borrower of the guaranteed loan
funds from Mr. John N. Keen, Manager,
Wolverine Electric Cooperative, Inc.,
P.O. Box 1133, Big Rapids, Michigan
49307.

In order to be considered, proposals
must be submitted on or before
February 5, 1981 to Mr. Keen. The right
is reserved lo give such consideration
and make such evaluation or other
disposition of all proposals received, as
Wolverine Electric Cooperalive, Inc.,
and REA deem appropriate. Prospective
lenders are advised that the guaranteed

financing for this project is available
from the Federal Financing Bank under
a standing agreement with the Rural
Electrification Administration.

Copies of REA Bulletin 20-22 are
available from the Director, Office of
Information and Public Affairs, Rural
Electrification Administration, U.S.
Department of Agriculture, Washington,
D.C. 20250.

This program is listed in the Catalog
of Federal Domestic Assistance as
10,850—Rural Electrification Loans and
Loan Guarantees.

Dated at Washington, D.C,, this 20th day of
December, 1980,

Robert W. Feragen,

Administrator, Rural Electrification
Administration,

[FR Doc. §1-270 Filed 1-5-81; 8:45 am|

BILLING CODE 3410-15-M

KBR Rural Public Power District;
Finding of No Significant Impact

Notice is hereby given that the Rural
Electrification Administration (REA) has
made a Finding of No Significant Impact
which concludes that there is not need
for REA to prepare an environmental
impact statement in connection with a
proposed loan by REA for KBR Rural
Public Power Disrict (KBR) of
Ainsworth, Nebraska. The proposed
loan will assist KBR in constructing
approximately 72 km (45 miles) of 69 kV
trarismission line and two associated
69-7.2/12.5 kV distribution substations.

The 69 kV transmission line will tap
into the existing Nebraska Public Power
District (NPPD) Ainsworth-O'Neil 69 kV
line at the junction of State Highway 183
and U.S, Highway 20 in Brown County,
Nebraska, and extend north into the
existing distribution substation at
Springview, Keya Paha County,
Nebraska, which will be rebuilt. The line
will then extend east into the proposed
distribution substation, to be called
Mills Substation, in Keya Paha County,
Nebraska. KBR has prepared a
Borrower's Environmental Report (BER)
concerning the proposed project. REA
has reviewed the BER and determined
that it represents an accurate
assessment of the environmental impact
of the project. REA has prepared an
Environmental Assessment concerning
the proposed project and its impacts.

Threatened and endangered species,
important farmland, archaeological and
historic sites, wetlands, flood plains and

potential impacts of the project are
adequately considered in the BER.
REA's independent evaluation of the
proposed project leads it to conclude
that its proposed financial assistance for
this project does not represent a major
Federal action that will significantly
affect the quality of the human
environment. Based on this independent
evaluation and a review of KBR's BER, a
Finding of No Significant Impact was
reached in accordance with Section IV.B
and IV.D.1 of REA Bulletin 20-21:320-21,
Part 1.

Various alternatives to the proposed
transmission line and substation were
reviewed by KBR and REA. The
alternatives included no action, energy
conservation, upgrading of existing
facilities, routes, and an underground
line. After reviewing these alternatives.
REA determined that the proposed 69
kV transmission line and associated
substations is the best alternative for
providing power to existing and future
KBR within the area.

Copies of REA’s Finding of No
Significant Impact and KBR's BER may
be reviewed in the office of the Director,
Distribution Systems Division, Room
3306, South Agriculture Building, Rural
Electrification Administration,
Washington, D.C. 20250 and at the office
of the cooperative, KBR Rural Public
Power District, P.O. Box 187, Ainsworth,
Nebraska 69210.

This program is listed in the catalog of
Federal Domestic Assistance as 10.650—
Rural Electrification Loans and Loan
Guarantees.

Dated at Washington, D.C. this 18th day of
December 1980,

Robert W, Feragen,
Administralor.

[FR Doc. 81-150 Filed 1-5-81; 145 am)
BILLING CODE 3410-15-M

Office of the Secretary

1980 Wheat and Barley Crops:
Determinations Regarding
Proclamation of National Program
Acreages

AGENCY: Agricultural Stabilization and
Conservation Service.

ACTION: Notice of Revision of National
Program Acreages for 1980 Crops of
Wheat and Barley.

SUMMARY: This notice is to announce
revised national program acreages for




Federal Register / Vol. 46, No. 3 / Tuesday, January 6, 1981 / Notices

1329

the 1980 crops of wheat and barley
which were published on August 21,
1979, (44 FR 48999) for wheat and on
January 8, 1980, (45 FR 1648) for barley.
The national program acreages as
orginally announced for the 1980 crops
of wheat and barley were 70.0 and 7.9
million acres, respectively. This action is
faken in accordance with applicable
provisions of the Agricultural Act of
1949, as amended, which authorizes the
Secretary of Agriculture to revise the
national program acreages if he
determines it necessary based upon the
latest information,

EFFECTIVE DATE: January 5, 1981.

FOR FURTHER INFORMATION CONTACT:
Bruce R. Weber, Agricultural Program
Specialist, Production Adjustment
Division, ASCS-USDA, 3630 South
Building, P.O. Box 2415, Washington,
D.C. 20013, telephone (202) 447-6688.
The Final Impact Statement describing
the options considered in developing
this notice and the impact of
Implementing each option is available
on request from the above-named
individual,

SUPPLEMENTARY INFORMATION: This
Notice of Determination has been
reviewed under USDA procedures
eslablished in Secretary’s Memorandum
1953 to implement Executive Order
12044 and has been classified “not
significant.”

The title and number of the federal
assislance programs that this notice
applies to are: Title—Wheat Production
Stabilization, Number 10.058, and
Tille—Feed Grains Production
Stabilization, Number 10,056, as found in
the Catalog of Federal Domestic
Assistance. This action will not have a
significant impact specifically on area
and community development. Therefore,
i review as established by OMB
Circular A~95, was not used to assure
that units of local government are
informed of this action, The need for this
notice is to revise the 1980-crop wheat
and barley national program acreages,
first proclaimed on August 15, 1979, and
January 7, 1980, for the purpose of
determining the national allocation
factors for such commodities as
authorized in Sections 105A(d)(1) and
107A(d)(1) of the Agricultural Act of
1949, as amended. These provisions
suthorize the Secretary to revise the
national program acreages which he
nitially proclaimed for any crop year for
the commodity for the purpose of
determining the allocation factor if he
Uelermines that such revision is
hecessary based upon the latest
évailable information. The Secretury
has determined that the national
Program acreages for the 1980 crop of

wheat and barley shall be revised based
on the latest available information. It is
essential that this decision be made
effective as soon as possible since the
revised national program acreages is
required by Sections 105A(d)(1) and
107A(d)(1) of the Agricultural Act of
1948, as amended, to be proclaimed as
soon as such decision is made.
Therefore, it is impracticable and
contrary to the public interest to comply
with the public rulemaking requirements
of 5 U.S.C. 553 and Executive Order
12044. This notice of determination shall
become effective January 5, 1981.
Accordingly, the revised national
program acreages for the 1980 crops of
wheat and barley are determined to be
the following:

Determinations

1. Revised National Program Acreage for
1980-Crop Wheat. It Is hereby proclaimed
that the revised national program acreage for
the 1980 crop of wheat shall be 75,0 million
acres. The revised national program acreage
is based on the following data:

(a) Estimated Domestic use, 1980-81
{million bushels)

(b) Plus estimated exports, 1980-81
{million bushels)

(c) Minus estimated imports, 1080-81
[million bushels)

(d) Plus adjustment for carryover
[million bushels) !

(e} Divided by national weighted
average farm program yield
(bushels/acre)

(f} Equals: 1980 National Program
Acreage (million acres).....cvis ] 750

'An appropriate carryover lovel of US. wheat

stocks has been determined to be equal to 8.6

percent of world consumption of wheat. Such

consumption during the 1979-80 matketing year is
estimatod to be 4424 million metric 1ons (MMT)

(4424 > 606 = 20.2 MMT x 36.74 (bushe!

conversion faclor) = 1.073 million bushels

[maximum level of US. carryover wheat stocks))

1960-81 curryin wheat stocks were 903 million

bushels resulting in a 170 million bushols stock

ndjustment,

2. Revised National Program Acreage for
1880-Crop Barley. It is hereby proclaimed
that the final national program acreage for
the 1980 crop of barley shall be 8.3 million
ucres, The revised national program acreage
is based on the following duta:

(@) Estimated domestic use 1980-81
[million bushels)

(b} Plus estimated exports, 1950-8
(million bUshels).......oerreerseserses

{c) Minus estimated imports, 1980-81
(million BUShels).........vereranmsseasmrsesessns

(d) Minus adjustment for carryover
{million bushels)®

{e) Divided by national weighted
average farm program yield
{bushel/acre)

{f} Equals: 1880 National Prog
Acreage (million acres)

£An uppropriate carryover level of US. feed
gruin stocks has been determined to be equal 1o 62
percent of world consumption of coarse grains.
Such consumption during the 1970-80 marketing

year is estimuated to be 727.2 million metric tons
(MMT) (727.2 x 0.067 = 48,7 MMT [maximum lovel
of US. feed grain carryover stocks)). The barley
component of the feed grain totul has been
determined to be 180 million bushels (89

MMT x 45.03 [bushel conversion fuclor). 1980-81
curryin barley stocks were 192 million resuliing in
12 million stock adjustment.

Signed at Washington, D.C. on December
22, 1980,
Jim Williams,
Actling Secretary.
[FR Do, 11-118 Filed 1-5-03: .45 am)
BILLING CODE 3410-05-M

Science and Education Administration

National Agricultural Research and
Extension Users Advisory Board,
Special Committee; Meeting

According to the Federal Advisory
Commitlee Act of October 6, 1972, (Pub,
L. 92-463, 86 Stat, 770-778) the Science
and Education Administration
announces the following meeting:

Name: Special Committee of the National
Agricultural Research and Extension Users
Advisory Board.

Date: January 16, 1981,

Time: 10:00 a.m.—2:00 p.m,

Place: Room 3056, South Agriculture Building,
USDA, Washington, D.C.

Type of Meeting: Open to the public.
Comments: The public may file

written comments before or after the

meeting with the contract person below,
Purpose: Representatives of the Board
will be reviewing and discussing
extension programs and policy with
representatives of the Extension

Committee on Organization and Policy.
Contact Person for Agenda and More

Information: Dr. James M. Meyers,

Executive Secretary of the Users

Advisory Board; Science and Education

Administration; U.S. Department of

Agriculture; Washington, D.C. 20250;

telephone 202-447-3684.

Done at Washingten, D.C, this 19th day of

December 1980,

James M. Meyers,

Acting Executive Director, National

Agricultural Research and Extension Users

Advisory Board

[FR Doc. §1-271 Filed 1-5-51; 848 am]

BILLING CODE 3410-03-M

Soil Conservation Service

Authorization of Federal Assistance in
the Installation of Works of
Improvement

AGENCY: Soil Conservation Service,
Department of Agriculture,

ACTION: Notice of authorization of
Federal assistance in the installation of
works of improvement,
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FOR FURTHER INFORMATION CONTACT:
Mr. Jesse L. Hicks, State
Conservationist, Soil Conservation
Service, 310 New Bern Avenue, Federal
Building, Room 544, Raleigh, North
Carolina 27611, telephone number (919)
755-4165.

NoTice: Federal assistance in the
installation of works of improvement
under the authority of the Watershed
Protection and Flood Prevention Act (16
U.S.C. 1001-1008) has been authorized
for the Muddy Creek Watershed and the
Limestone Creek Watershed, North
Carolina.
(Cutalog of Federal Domestic Assistance
Program No. 10.004, Watarshed Protection
and Flood Prevention Program. Office of
Managemen! and Budget Circular A-95
rogarding State and local clearinghouse
review of Federal and federally-assisted
programs and projects is applicable)

Dated: December 2. 1880,
David G. Unger,
Associate Chief.
[FR Doe. M-207 Filed 1-5-81: 643 am|
DILLING CODE 3410-16-M

CHRYSLER CORPORATION LOAN
GUARANTEE BOARD

Closed Board Meeting

The Chrysler Corporation Loan
Guarantee Board will hold a meeting
closed to the public on January 6, 1881 at
11:00 a.m., in Room 4426, Main Treasury
Building, 15th Street and Pennsylvania
Avenue, N.W., Washington, D.C.

The Board expects to continue its
discussion of Chrysler Corporation's
new Operating and Financing Plans and
related documents and its need for
additional guarantees. The Board also
expects to meet with representatives of
Chrysler and its advisers and to receive
the separate reactions of the United
Auto Workers and Chrysler’s lenders to
the proposed cost reductions and other
actions contemplated by Chrysler's new
Operating and Financing Plans and
related documents. The Board does not,
however, expect to take any formal
aclion at its January 6 meeting on
Chrysler's December 23 application for
an additional $400 million of guarantees.

Discussions of the above matters are
closed to the public pursuant to
applicable exemptions under the
Government in the Sunshine Act. The
discussions at the meeting will involve
significant amounts of non-public
financial and commercial information
received from Chrysler Corporation,
relating to anticipated profitability,
markel positions, capital expenditures
and cos! reduction actions.

An open meeting is likely to disclose
(1) confidential commercial and
financial information, which is exempt
under 5 U.S.C. § 552b{c)(4); and (2)
information the premature disclosure of
which would be likely o significantly
frustrate implementation of Board
action, which is exempt under 5 US.C.
552b(c)(9)(B).

The meeting was closed pursuant to a
unanimous vote of the Board taken on
December 17, 1980 to close all Board
meelings held during the thirty days
after the Board's December 18, 1980
meeting at which the same subject
matters are discussed.

Those persons expected to attend the
meeting, or portions thereof, include the
Board members, the Executive Director,
General Counsel, and Secretary of the
Board, and members of the respective
staffs of each Board member. In
addition, representatives of the UAW,
Chrysler’s lenders, and Chrysler and its
advisers will attend portions of the
meeting.

Those persons desiring further
information should contact Bruce D.
Bolander, Secretary of the Board, at
(202) 566-2278.

This notice is given as a result of a
court order. The position of the Board is
that it is not subject to the Government
in the Sunshine Act.

Dated: January 2, 1861,

Bruce D, Bolander,
Secretary of the Board.

[FR Doc. 81-520 Filed 1-5-41; 1134 am]
BILLING CODE 4810-27-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No, 170]

Resolution and Order Approving the
Application of the Jacksonviile Port
Authority for a Foreign-Trade Zone in
Jacksonville, Florida

Resolution and Order

Pursuant to the authority granted in
the Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a-81u),
the Foreign-Trade Zones Board has
adopted the following Resolution and
Order:

The Board, having considered the
matter, hereby orders:

After consideration of the application of
the Jacksonvyille Port Authority, Jacksonville,
Florida, filed with the Foreign-Trade Zones
Board (the Board) on May 29, 1880, requesting
@ grant of authority for establishing,
operating, and maintaining a general-purpose
foreign-trade zone in Jacksonville, within the
Jacksonville Customs port of entry, the Board,

finding that the requirements of the Forcign
Trade Zones Act, as amended. and the
Board's regulations are satisfied. and that the
proposal is in the public interest, approves
the application.

As the proposal involves open space on
which buildings may be constructed by
parfies other than the grantee, this approval
includes authority to the grantee Lo permit the
erection of such buildings, pursuvant to
Section 400.815 of the Board's regulations, ay
are necessary to carry out the zone proposal,
providing that prior to its granting such
permission it shall have the concurrences of
the local District Director of Customs, the
U.S. Army District Engineer, when
approprinte, and the Board's Executive
Secretary. Further, the grantee shall notify
the Board's Executive Secretary for approval
prior to the commencement of any
manufacturing operation within the zone. The
Secretary of Commerce; as Chairman and
Executive Officer of the Board, Is hercby
authorized to issue a grant of autharity and
appropriate Board Order,

Grant To Establish, Operate, and
Maintain a Foreign-Trade Zone in
Jacksonville, Flarida

Whereas, by an Act of Congress
approved June 18, 1934, an Act "To
provide for the establishment, operation.
and maintenance of foreign-trade-zones
in ports of entry of the United States, to
expedite and encourage foreign
commerce, and for other purposes,” as
amended (18 U.S.C. 81a-81u) (the Act)
the Foreign-Trade Zones Board (the
Board) is authorized and empowered o
grant to corporations the privilege of
establishing, operating, and maintaining
foreign-trade zones in or adjacent to
ports of entry under the jurisdiction of
the United States;

Whereas, the Jacksonville Port
Authority, a Florida public corporation.
(the Grantee) has made application
(filed May 29, 1980) in due and proper
form to the Board, requesting the
establishment, operation and
maintenance of a foreign-trade zone in
Jacksonville, within the Jacksonville
Customs port of entry:

Whereas, notice of said application
has been given and published, and fu!l
opportunity has been aiforded all
interested parties to be heard; and

Whereas, the Board has found that the
requirements of the Act and the Board's
Regulations (15 CFR Parl 400) are
satisfied; ’

Now, therefore, the Board hereby
grants to the Grantee the privilege of
establishing, operating, and maintaining
a foreign-trade zone, designated on 1he
records of the Board as Zone No. 64 a!
the location mentioned above and more
particularly described on the maps and
drawings accompanying the application
in Exhibits IX and X, said grant being
subject to the provisions, conditions.
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and restrictions of the Act and the
Regulations issued thereunder, to the
same extent as though the same were
fully set forth herein, and also to the
following express conditions and
limitations:

Operation of the foreign-trade zone
shall be commenced by the Grantee
within a reasonable time from the date
of issuance of the grant, and prior
thereto the Grantee shall obtain all
necessary permits from Federal, State,
and municipal authorities.

The Granteé shall allow officers and
employees of the United States free and
unrestricted access to and throughout
the foreign-trade zone site in the
performance of their official duties.

The Grantee shall notify the Executive
Secretary of the Board for approval prior
to the commencement of any
manufacturing operations within the
zone.

The grant shall not be construed to
relieve the Grantee from liability for
injury or damage to the person or
property of others occasioned by the
construction, operation, or maintenance
of said zone, and in no event shall the
United States be liable therefor.

The grant is further subject to
seitlement locally by the District
Director of Customs and the Army
District Engineer with the Grantee
regarding compliance with their
respective requirements for the
protection of the revenue of the United
States and the installation of suitable
facilities, :

In witness whereof, the Foreign-Trade
Zones Board has caused its name to be
signed and its seal to be affixed hereto
by its Chairman and Executive Officer
ol Washington, D.C. this 29th day of
30.(‘,(-l;1lbcr 1880, pursuant to Order of the

odrd,
Foreign-Trade Zones Bodard.
Philip M. Klutznick,
Chairman and Executive Officer.
7% Doc: 01-237 filed 3-5-81; %45 am)
BLUNG CODE 3510-25-M

COMMITTEE FOR THE

IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjusting Import Restraint Levels for
ertain Cotton Textile Products From
Republic of Singapore
Drecember 30, 1080
GENCY: Committee for the
mplementation fo Textile Agreements.
CTION: (1) Increasing the consultation
evel for cotton twill and sateen in
“legory 317, produced or manufactured

in the Republic of Singapore and
exported during the agreement year
which began on January 1, 1980 and
extends through December 31, 1980 to
14,740,272 square yards.

(A detailed description of the textile
categories in terms of T.S.U.S.A.
numbers was published in the Federal
Register on February 28, 1980 (45 FR
13172), as amended on April 23, 1980 (45
FR 27463), and August 12, 1980 (FR
53506).)

SUMMARY: Pursuant to the terms of the
Bilateral Cotton, Wool and Man-Made
Fiber Textile Agreement of September
21 and 22, 1978, as amended, between
the Governments of the United States
and the Republic of Singapore, the
consultation level established for cotton
textile products in Category 317 is being
increased to 14,740,272 square yards for
the agreement year which began on
January 1, 1980 and extends through
December 31, 1980,

EFFECTIVE DATE: January 9, 1981.

FOR FURTHER INFORMATION CONTACT:
Ronald |. Sorini, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
Washington, D.C. 20230 (202/377-5423).
SUPPLEMENTARY INFORMATION: On
December 20, 1979, there was published
in the Federal Register {44 FR 75440) a
letter dated December 14, 1979 from the
Chairman of the Committee for the
Implementation of Textile Agreements
to the Commissioner of Customs, which
established levels of restraint for certain
specified categories of colton, wool and
man-made fiber textile products,
produced or manufactured in Singapore,
which may be entered into the United
States for consumption, or withdrawn
from warehouse for consumption, during
the twelve-month period which began
on January 1, 1980 and extends through
December 31, 1880, In the letter
published below, in accordance with the
terms of the bilateral agreement, the
Chairman of the Committee for the
Implementation of Textile Agreements
directs the Commissioner of Customs to
adjust the twelve-month level previously
eslablished for Category 317 to the
designated amount.

Paul T. 0'Day,

Chairman, Commilttee for the Implementation
of Textile Agreements,

December 30, 1980

Committee for the Implementation of Textile
Agreemenls
Commissioner of Customs, -
Department of the Treasury,
Washingten, D.C, 20229

Dear Mr, Commissioner: On December 14,
1979, the Chairman of the Committee for the

Implementation of Textile Agreements
directed you to prohibit entry for
consumption, or withdrawal from warehouse
for consumption during the twelve-month
period which began on January 1, 1960 and
extends through December 31, 1880 of cotton,
wool and man-made fiber textile products,
produced or manufactured in Singapore, in
certain specified categories. in excess of
designated levels of restraint, The Chairman
further advised you that the levels of
restraint are subject to adjustment.*

Under the terms of the Arrangement
Regarding [nlernational Trade in Textiles
done at Geneva on December 20, 1973, as
extended on December 15, 1977; pursuant to
the Bilateral Cotton, Wool and Man-Made
Fiber Textile Agreement of September 21 and
22,1978, as amended, between the
Governments of the United States and
Singapore; and in accordance with the
provisions of Executive Order 11651 of March
3, 1972, as amended by Executive Order
11951 of January 6, 1977, you are directed to
prohibil, effective on January 9, 1961 and for
the twelve-month period beginning on
January 1, 1980 and extending through
December 31, 1980, entry into the United
States for consumption and withdrawal from
warehouse for consumption of cotton textile
products in Category 317, produced or
manufactured in Singapore, in excess of
14.740.272 square yards.?

The actions taken with respect to the
Government of Republic of Singapore and
with respect to imports of cotton textile
products from Singapore have been
determined by the Committee for the
Implementation of Textile Agreements to
involve foreign affairs functions of the United
States. Therefore, these directions to the
Commissioner of Customs, which are
necessary for the implementation of such
actions, fall within the foreign affairs
exception to the rule-making provisions of §
U.S.C, 553. This letter will be published in the
Federal Register.

Sincerely,

Paul T, O'Day,

Chairman, Committee for the Implementation
of Textile Agreements,

[FR Doc. 81-247 Filed 1-5-81: 245 am)

BILLING CODE 2510-25-M

' The term “adjustment” refers to those provisions
of the Bilateral Cotton Textile Agreoment of
Seplember 21 and 22, 1978, a5 amended, botween
the Governments of the United States and the
Ropublic of Singapore which provide, in part. that:
(1) within the aggregate and spplicable group limits,
spocific limits and sublimits muy be exceeded by
designated percentagen: (2} specific levels may be
increased for carryover and corryforward up 1o 11
petcent of the applicable cutogory limit; and (3)
administrative arrangements or adjustments may be
mude 10 resolve minor problems arising in the
implementution of the agreement.

*The level of restraint has not been adjusted to
reflect uny imports after Decomber 31. 1979
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DEPARTMENT OF DEFENSE Corps of Engineers, Department of the and wildlife habitat, effects on

Army wetlands, and socio/economic efferts,
Office of the Secretary It is anticipated that the draft EIS will

Per Diem, Travel and Transportation
Allowance; Changes in Per Diem
Rates; Corection

In FR Doc. 80-38413 appearing al page

81644 in the issue of Thursday December

11, 1980, make the following corrections:
On page 81644, in the second column,
in the Locality Chart under Puerto Rico
“Ponce*” should have read "Ponce *".
In column 3, “Wake Island * should
have read "Wake Island *",

BILLING CODE 38%0-70-M

Armed Forces Epidemiological Board;
Open Meeting

1. In accordance with section 10{a}(2)
of the Federal Advisory Committee Act
(Pub, L. 92-463) announcement is made
of the following commitee meeting:

Name of Commitiee: Armed Forces
Epidemiological Bourd.

* Date of Meeting: 5 and 6 February 1681

Time: 0800-1630 5 February, 0830-1400 8
Febroary.

Place: Board of Regents Room, Third Floor,
Building C of the Uniformed Services
University of the Health Sciences, National
Naval Medical Center, Bethesda, MD,

Proposed Agenda: Agenda items for
the meeling include AFEB Task Force
report on epidemiological methad in
clinical health delivery systems, reports
on the preventive medicine activities of
the Army, Navy and Air Force, present
status of a vaccine for M. gonarrhoea,
updale on Navy asbestos program, and
reports from AFEB subcommittees.

2. This meeting will be open to the
public, but limited by space
accommodations. Any interested person
may attend, appear before, or file
statements with the committee at the
time and in the manner permitted by the
committee. Interested persons wishing
to participate should advise the
Executive Secretary, DASC~AFEB,
Room 2D455 Pentagon, Washington, DC
20310,

Dated: December, 18, 1980,
Charles W. Halverson,
Cuapt., MSC, USN, Executive Secrelary.

JFR Doc. B-29 Filed 1-5-83; RA5 am)
BILLING CODE 3710-00-M

Rock River; Environmental Impact
Statement

AGENCY: U.S, Army Corps of Engineers,
DOD. -

AcTion: Notice of intent to prepare a
draft Environmental Impact Statement
(EIS).

SUMMARY: Proposed action is provision
of measures to reduce flooding and
associated problems along the lower 14
miles of the Roek River from Green
Rock, lllinois, to the confluence of the
Rock and Mississippi Rivers.

A variety of structural and
nonstructural protection measures were
investigated during early planning
phases for 37 designated study areas.
Evaluation of these measures on
environmental, economic, and technical
criteria resulted in identification of
several alternatives which will be
studied further. The tentative Stage 3
alternatives are as follows:

a. A single levee, or a combination of
levee segments, to protect the mos!
densely developed portion of the project
area.

b. Clearing a section of the Illinois and
Mississippi Canal to pass high flows on
the Rock River.

¢. Floodproofing, raising access roads,
constructing adjacent street as a levee,
improved preparedness plans, no
Federal action.

d. A combination of the above
measures.

This study has been conducted as part
of the Quad-Cities Urban Study for
which a major public involvement effort
has been made. The Bi-State -
Metropolitan Planning Commission is
serving as the local coordinating agency
for the study and is assisting the Corps
of Engineers in the management of the
study.

Policy, technical, and citizens
committees have been formed to
monitor the progress of the Urban Study.
Subgroups composed of officials and
residents representing the lower Rock
River area have met lo provide input to
the study. A public meeting was held in
Augus! 1977 to discuss the problems and
needs of the study area. A public
workshop was held in May 1979 to
discuss alternative solutions to flood
prablems. A public workshop and
meeting was held in December 1979 to
present the results of the preliminary
studies.

Significant issues to be discussed in
the draft EIS are the impacts associated
with each of the plans, including
floodplain development, effects on fish

be distributed for review and commont
in July 1881,

For additional information concerning
the proposed project and the dralt EIS
please direct your correspondence to;
District Engineer; U.S. Army Engineer
District, Rock Istand, ATTN: Planning
Branch, Clock Tower Building, Rock
Island, llinois 61201,

Joseph F. Manxi, Jr.,

LTC, Corps of Engineers. Acting District
Enginper.

[FR Doc. 80-388 Filed 3-5-81; 545 um|

BILLING CODE 3710-HV-8

DEPARTMENT OF ENERGY

Economic Regulatory Administration
{ERA Docket No. 80-CERT-039A]

Florida Power & Light Co,; An
Amendment to a Recertification of
Eligible Use of Natural Gas To Displace
Fuel Ol

On December 18, 1980, Florida Power
& Light Company (Florida Power), P.O
Box 520100, Miami, Florida 33152, filed
an application with the Administrator of
the Economic Regulatory Administration
(ERA) for amendment to a
recertification of an eligible use of
natural gas (80-CERT-039, 45 FR 80604,
December 8, 1980) to displace fuel oil at
six of its power plants in Florida,
pursuant to 10 CFR Part 595. Florida
Power requested that its recertified
volume of 75,000 Mcf per day be
amended 1o state the volume on an
annual basis of 27,375,000 Mcf per year
(75,000 x 365), thereby removing the
daily maximum volume restriction of
75,000 Mcf per day. The additional daily
volumes of natural gas over 75,000 Mcf
are to be used for oil displacement and
the facilities for the transportation of the
increased daily volumes will be
available to Florida Power only during 2
limited period of time in the near future
The applicant requests that the
amendment removing its daily maximum
restrictions be authorized as soon as
possible because every day of delay will
reduce the amount of ail it can displace
under its certificate. Furthermore.
Florida Power requested that it be
issued the amendment lo the
recertification prior to the 10-day public
comment period required by 10 CFR Purt
595,
By letter dated December 16, 1980,
Florida Power requested
Transcontinental Gas Pipeline
Company, 2700 South Post Oak Road.
P.O. Box 1396, Houston, Texas 77001




Federal Register / Vol. 46, No. 3 / Tuesday, January 6. 1981 / Notices

1333

and Tennessee Gas Pipeline Company, a
Division of Tenneco, Inc., Tenneco
Building, P.O. Box 2511, Houston, Texas
77001, be added as additional
transporters for this recertification, as
amended.

The ERA has reviewed Florida
Power's application for amendment in
accordance with 10 CFR Part 595 and
the policy considerations expressed in
the Final Rulemaking Regarding
Procedures for Certification of the Use
of Natural Gas to Displace Fuel Oil (44
FR 47920, August 16, 1979) and has
determined that Florida Power's
application satisfies the criteria
enumerated in 10 CFR Part 595. We are
thercfore granting the amendment to the
recertification and transmitting that
amendment to the Federal Energy
Regulatory Commission,

This amendment to a recertification is
being issued without a 10-day public
comment period prior to its
authorization and is being made
effective upon the date of issuance. The
amendment to the recertification
involves the displacement of volumes of
predominantly imported fuel oil, and it
is in the public interest to maximize the
displacement of imported fuel oil. The
application also states that Florida
Power and the eligible seller are in a
position to begin an immediate increase
in the daily volumes of natural gas used
lo displace fuel oil and that pipeline
capacity to accommodate the additional
daily volumes is immediately available,
Given the limited availability of the
additional pipeline capacity, it is not in
the public interest to lose permanently
this limited opportunity to displace fuel
oil while public comments are being
solicited. Public comments will still be
accepted by ERA on or before January
16,1981. The Administrator can
lerminate a certification for good cause
pursuant to 10 CFR 595.08.

More detailed information is
contained in the application on file with
lhe ERA and is available for public
inspection at the Division of Natural
Gas Docket Room, Room 7108, 2000 M
Street NW,, Washington, D.C. 20461,
from 8:30 a.m. to 4:30 p.m.,, Monday
through Friday, except Federal holidays.

In order to provide the public with as
much opportunity to participate in this
broceeding as is practicable under the
“ircumstances, we are inviting any
Person wishing to comment concerning
'h‘j* application to submit comments in
“riling to the Economic Regulatory
Administration, Division of Natural Gas,
Room 7108, RG-58, 2000 M Street, NW.,
Washington, D.C. 20481, Altention: Mr.

"'t‘lé';frt F. Bass, on or before Junuary 16,

An opportunity to make an oral
presentation of data, views, and
arguments either against or in support of
this application may be requested by
any interested person in writing within
the ten (10) day comment period. The
request should state the person's
interest, and, if appropriate, why the
person is a properrepresentative of a
group or class of persons that has such
an interest. The request should include a
summary of the proposed oral
presentation and a statement as to why
an oral presentation is necessary. If
ERA determines that an oral
presentation is necessary, further notice
will be given to Florida Power and any
persons filing comments and will be
published in the Federal Regisler.

Issued in Washington, D.C., on December
30, 1980,

F. Scolt Bush, -

Assistant Administrator, Office of Regulatory
Policy, Economic Regulatory Administration
[FR Doc. 81-308 Filed 1-5-81; 845 am|

BILLING CODE 6450-01-M

Office of Assistant Secretary for
International Affairs

Proposed Subsequent Arrangement

Pursuant to Section 131 of the Atomic
Energy Act of 1854, as amended (42
U.S.C. 2160) notice is hereby given of a
proposed “subsequent arrangement”
under the Agreement for Cooperation
Between the Government of the United
States of America and the Covernment
of the Commonwealth of Australia
Concerning Civil Uses of Atomic Energy.
as amended.

The subsequent arrangement to be
carried out under the above mentioned
agreement involves approval of a
contract to accept approximately 660
kilograms of D;O (heavy water) for
upgrading, and replacement in kind. The
D0 is of United States origin. The
replacement material is to be utilized by
the Australian Atomic Energy
Commission Research Establishment as
moderator in a research reactor,

In accordance with Section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that the
furnishing of the nuclear material will
not be inimical to the common defense
and security.

This subsequent arrangement will
take effect no sooner than fifteen days
after the date of publication of this
notice.

For the Department of Energy.

Dated: December 31, 1980,
Harold D. Bengelsdorf,
Director for Nuclear Affairs, International
Nuclear and Technical Programs.
[Fit Doc 81300 Filod 1-5-01; 845 um)
BILLING CODE 6450-01-M

ENVIRONMENTAL PROTECTION
AGENCY

ISA-FRL 1720-8]

Science Advisory Board, Research
Outiook Review Subcommittee; Open
Meeting

Under Pub. L. 92-463, notice is hereby
given that a meeting of the Research
Outlook Review Subcommittee of the
Science Advisory Board will be held on
January 22, 1981, beginning at 9:00 a.m.
in the Hall of States A, Skyline Inn,
South Capitol and I Streets, S.W.,
Washington, D.C.

This is the second meeting of this
Research Outlook Review
Subcommittee. The Environmental
Research, Development and
Demonstration Authorization Act of
1978 requires the Science Advisory
Board to review and comment on the
Agency's five-year plan for
environmental research, development,
and demonstration. The agenda includes
an up-date on the status of the plan and
consideration of the revised draft,
Research Outlook 1981.

The meeting is open to the public.
Because of the limited seating capacity
of the meeting room, all members of the
public desiring to attend must
preregister no later than January 16,
1981, and receive a confirmed
reservation from Dr. J. Frances Allen,
Staff Officer, Science Advisory Board,
or Ms. Anita Najera, 202-472-9444.

J. Frances Allen,

Acting Staff Director, Science Advisory
Board.,

December 29, 1980,

[FR Doc. 81-215 Filod 1-5-81; &43 am]

BILLING CODE 6560-34-M

[OPTS-51140A; TSH-FRL 1720-3)

Voluntary Suspension of the Review
Period for Certain Premanufacture
Notices

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5(a)(1) of the Toxic
Substances Control Act (TSCA) requires
any person who intends to manufacture
or import @ new chemical substance to
submit a premanufacture notice (PMN)
to EPA at least 90 days before
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manufacture or import commences.
During that 80-day period EPA evaluates
the potential health and environmental
effects of the PMN chemical. This notice
announces four voluntary suspensions
of review periods by the submitters of
PMN's P80-172, P80-182, P80-238 and
P80-256 in response lo the Agency’s
identification of significant concerns
regarding the PMN chemicals,

FOR FURTHER INFORMATION CONTACT:
Cynthia Work, Chemical Control
Division (TS-794), Environmental
Protection Agency, 401 M St., SW.,
Washington, D.C. 20460, (202-426-3836).
ADDRESS: Wrilten comments to;
Document Control Officer (TS-793),
Management Support Division, Office of
Pesticides and Toxic Substances,
Environmental Protection Agency, Room
E-447, 401 M Street, S.W. Washington.
D.C. 20460, (202-755-8050).
SUPPLEMENTARY INFORMATION: Under
section 5 of TSCA EPA is allowed 90
days (with extensions for “good cause”
under section 5(c) for up to an additional
90 days) to evaluate the potential health
and environmental effects of a PMN
chemical. Several submitters of TSCA
premanufacture notices have voluntarily
suspended the tolling of their review
periods when EPA’s initial evaluation of
the possible risks associated with their
PMN chemical raised concerns which
would best be examined outside of the
rigid time limits imposed by the law.
Absent a suspension, the Agency might
have to proceed with issuance of an
order for additional data under section
5(e), or control of the chemical under
section 5(f) of TSCA since there would
be insufficient time to review additional
data or arguments regarding potential
risks.

Section 5(e) of TSCA allows EPA to
regulate a PMN chemical pending
development of information by the
submitter where the Agency determines
that avallable information is insufficient
to permit a reasoned evaluation of the
chemical's health and environmental
effects, and (1) the chemical may
present an unreasonable risk, or (2) the
chemical will be produced in substantial
quantities with substantial
environmental or substantial or
significant human exposure.
Alternatively, if the Agency determines
that a chemical currently presents or
will present an unreasonable risk 1o
human health or the environment, it may
move under section 5(f) to protect
#gains! such risk.

To date certain submilters have
voluntarily suspended notice review
periods because the company may
volunteer either to investigate the
Agency's concerns and provide

appropriate testing or other data before
the expiration of the review period, or
the company may be willing to become
subject to legally binding controls under
section 5(e) or section 5{I}. This notice
announces four voluntary suspensions
and, within the constraints of the TSCA
confidential business information
provisions of section 14, provides
pertinent information regarding the
individual notices.

P80-172

Manufacturer identity: Claimed
confidential business information.

Chemical identity (generic):
Polyisobutenyl succinic anhydride,
reaction products with substituted
phenol.

Notice received: July 186, 1980.

Date suspended: November 7, 1980.

EPA concerns: EPA is concerned
aboul potential risks that the substance
may pose to humans. Certain uses of the
PMN substance can be expected lo
produce a highly toxic chemical. The
carcinogenic and toxic properties of the
substance expected to be generaled are
well established.

P80-182

Manufacturer identity: Claimed
confidential business information.

Chemical identity (generic):
Alkanedioic acids mixed alkanomines
salt,

Notice received: July 23, 1980,

Date suspended: October 30, 1980.

EPA concerns: EPA is concerned
about potential hazards that the
substance may pose to human health.
The expected use of the substance can
be expected to generate a chemical
known to be a carcinogen.

P80-238

Manufacturer identity: Claimed
confidential business information.
Chemical identity (generic): Glycerine,
1-alkanoate, 3-substituted alkanoate,
Notice received: September 3, 1980.
Date suspended: November 7, 1980,
EPA concerns: EPA is concerned
about worker safety during
manufacture, processing and use.

P80-256

Manufacturer identity: Claimed
confidential business information.

Chemical identity (generic)
Methylaziridinylcarbonylimio oleyl
triimido diisophorone poly (propylene
glycol).

Notice received: September 18, 1980.

Date suspended: November 7, 1980,

EPA concerns: EPA is concerned
aboul the potential for skin irritation
and skin sensitization. The substance

has also been identified as a possiblc
carcinogen.
Dated: December 24, 1980.
Edward A. Klein,
Director, Chemical Control Division,
[FR Doc. 51-230 Filed 1-5-81; 8:45 am|
BILLING CODE 6560-31-M

|A-9-FRL 1720-6]

Nevada Power Co.; Issuance of PSD
Permit

AGENCY: Environmental Protection
Agency (EPA), Region IX.
ACTION: Notice.

SUMMARY: Notice of Approval of
Prevention of Significant Air Quality
Deterioration (PSD) permit to: Nevada
Power Company, Las Vegas, Nevada,
EPA project number NV 80-01.
SUPPLEMENTARY INFORMATION: Notice is
heregy given that on September 11, 1980
the Environmental Protection Agency
issued a PSD permit to the applicant
named above for approval 1o construct
the following equipment: gas/oil-fired
73.4 MW combustion turbine generator
(Unit No. 8) at Nevada Power's Clark
Generating Station located in East Las
Vegas, Nevada.

This permit has been issued under
EPA's Prevention of Significant Air
Quality Deterioration {40 CFR 52.21)
regulations and is subject to certain
conditions including allowable
emissions of: 241 pounds/hour (1054
tons/year) sulfur dioxide and 304
pounds/hour {1331 tons/year) nitrogen
oxides.

Best Available Control Technolog:
(BACT) requirements include: for sulfur
dioxide emissions, 0.25% sulfur No. 2
fuel oil: and for nitrogen oxides
emissions, water injection, 0,340 1b/10°
BTU.

Averagng U0
Emisgon unts Polutant -— t“:

Unts 5. 6.7 8 SO,

Air Quality Impact Modeling is
required for NO, and SO.. Pos! .
construction ambient air monitoring wil
also be required for these pollutants
The source is subiect to New Source
Performance Standards.

DATE: The PSD permit is reviewabl
under Section 307(b)(1) of the Clean Au
Act only in the Ninth Circuit Court o!
Appeals. A petition for review mus! be
filed by March 9, 1981.

FOR FURTHER INFORMATION CONTACT:

Copies of the permit are available for
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publi¢ inspection upon request: address
requests to; Cecilia Dougherty, Permits
Clerk, E=4-1, U.S, Environmental
Protection Agency, Region IX, Permits
Branch, 215 Fremont Street, San
Francisco, California 94105, [415) 556
3450

Dated: December 26, 1980,
Carl C. Kohmert, Jr.,
Acting Director. Enforcement Division,
Region IX

o 11-317 Filed 1-5-81: 8:45 am|
BILLING CODE 6560-38-M

[A-9-FRL 1720-5]

Nevada Power Co.; Issuance of PSD
Permit

agency: Environmental Protection
Agency (EPA), Region IX.
ACTION: Notice.

sumMmARY: Notice of Approval of
Prevention of Significant Air Quality
Deterioration (PSD) permit to: Nevada
Power Company, Las Vegas, Nevada,
EPA project number NV 79-03.
SUPPLEMENTARY INFORMATION: Notice is
hereby given that on January 3, 1980 the
Environmental Protection Agency issued
: PSD permit to the applicant named
above for approval to construct one (1)
250 MW coal-fired steam turbine
generator (Unit #4) and support

facilities at the Reid Gardner Station
near Moapa, Nevada,

T'his permit has been issued under
EPA’s Prevention of Significant Air
Quality Deterioration (40 CFR § 52.21)
regulations and is subject to certain
conditions including allowable
emissions of: 0.29 pounds/10° BTU SO,
0.5 pounds/10° BTU subbituminous coal
NO,, 0.6 pounds/10* BTU bituminous
coal NO, and 0,03 pounds/10° BTU
particulate.

Best Available Control Technology
(BACT) requirements include: for SO.,
wet scrubber, 85% efficiency; for NO,,
boiler design and operation; and for
particulate, baghouse, 99.6% efficiency.

Impact of Proposed Reid Gardner Unit No.
4 on Maximum Allowable Increments
(ug/my,)

Pottant Avemdnd  ‘concen-  aliowabl
traton ncrement

har dowde 3-hour, . 112 512
24-howe () 91

o Anniat. 4 5 20
Faniculate mather __ 24-hour 7 3
Annual, . 1 19

Air Quality Impact Modeling is
required for NO*, SO? and TSP, and
tontinuous monitoring of in-stack

emissions is required for SO The
source is subject to New Source
Performance Standards.
DATE: The PSD permit is reviewable
under Section 307(b}{1) of the Clean Air
Act only in the Ninth Circuit Court of
Appeals. A petition for review must be
filed by March 9, 1961.
FOR FURTHER INFORMATION CONTACT:
Copies of the permit are available for
public inspection upon request; address
requests to: Cecilia Dougherty, Permits
Clerk, E-4-1, U.S. Environmental
Protection Agency, Region IX, Permits
Branch, 215 Fremont Street, San
Francisco, California 84105, (415) 556—
3450,

Dated: December 29, 1980,
Carl C. Kohmert, Jr.,

Acting Director, Enforcement Division,
Reogion IX.

[FR Doc. 81318 Filed 1-5-81: 845 am|
BILLING CODE 6560-38-M

(A-9-FRL 1720-7)
Suniand Refining Corp.; Issuance of
PSD Permit

AGENCY: Environmental Protection
Agency (EPA), Region IX.

ACTION: Notice.

SUMMARY: Notice of Approval of
Prevention of Significant Air Quality
Deterioration (PSD) permit tc: Sunland
Refining Corporation, 1017 N. La
Cienega Blvd., Los Angeles, California,
EPA project number 8] 79-22.
SUPPLEMENTARY INFORMATION: Notice is
hereby given that on September 22, 1980
the Environmental Protection Agency
issued a PSD permit to the applicant
named above for approvzl of a two
phase modification of an exisling
refinery located at 1850 Coffee Road,
Bakersfield, CA.

This permit has been issued under
EPA's Prevention of Significant Air
Quality Deterioration (40 CFR § 52.21)
regulations and is subject to certain
conditions including allowsble
emissions of; 58.6 tons/year NO,.

Best Available Control Technology
[BACT) requirements include: Prior to
completion of Phase [, installation of
low NO, burners on existing heater B;
prior to completion of Phase 11,
installation of non-catalytic ammonia
injection on heater B; new heater A will
have low NO, burners and non-catalytic
ammonia injection prior to completion of
Phase L.

The source is subject to New Source
Performance Standards.

DATE: The PSD permit is reviewable
under Section 307(b)(1) of the Clean Air
Act only in the Ninth Circuit Court of

Appeals, A petition for review must be
filed by March 9, 1981.
FOR FURTHER INFORMATION CONTACT:
Copies of the permit are available for
public inspection upon request; address
requests to: Cecilia Dougherty., Permits
Clerk, E-4-1, U.S. Environmental
Protection Agency. Region IX, Permits
Branch. 215 Fremon! Street, San
Francisco, California 94105, (415) 556
3450.

Dated: December 29, 1960,
Carl C, Kohmert, Jr.,
Acting Director. Enforcement Division,
Region IX.
[FR Doc. #1-316 Filed 1-5-#1: 843 am)
BILLING CODE 6560-38-M

FEDERAL COMMUNICATIONS
COMMISSION

[Report No. 48]

Common Carrier Public Mobile
Services Information

By the Chief. Common Carrier Bureau.
Applications Accepted for Filing

The applications listed herein have
been found, upon initial review, to be
acceptable for filing. The Commission
reserves the right to return any of the
applications, if upon further
examination, it is determined they are
defective and not in conformance with
the Commission’s Rules and Regulations
or its policies.

Final action will not be taken on any
of these applications earlier than 31
days following the date of this notice,
excep!t for radio applications not
requiring a 30 day notice period, {309)(c)
of the Communications Act.

In order for an application filed under
Part 22 of the Commission’s Rules to be
considered mutually exculsive with any
other such application appearing herein,
it must be substantially complete and
tendered for filing by whichever date is
earlier: (a) The close of business one
business day preceding the day on
which the Commission takes action on
the previously filed application; or (b)
within 60 days after the date of public
notice listing the first prior filed
application, (with which the subsequent
application is in conflict), as having
been accepted for filing.

Federal Communications Commission.
William J. Tricarico,

Secrvtary.

Domestic Public Land Mobile Radio Service:

20587-CD-P-81 Southern Message Service,
Inc. (New) C.P. for a new two-way facility
to operate on 152,03 MHz located 3 milea
NE of Natchitoches on highway 6,
Natchitoches. LA,
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20588-CD-P-81 Radio Communications,
Inc., (KWB404) C.P. for additional facilities
1o operate on 158,61 MHz located 3350
Mountain View Drive, Anchorage, AK.

20589-CD-P-81 Port City Communications,
Inc.,, (KUD204) CP. lo change antennas
system, réplace transmitter and relocate
facilities to operate on 152,24 MHz located
WSAQ(FM) Tower—32nd Street at LaPeer
Avenue, Port Huron, ML

20590-CD-P-81  Kelley's Radio Telephone,
Inc., (KLFa04) C.P. for additional facilities
to operate on 454.100 MHz located 7228—
156th S.E. Snohomish, WA.

205902-CD-P-81 lllinois Consolidated
Telephone Company, (KKB532) C.P. for
udditional facilities 1o operate on 158.10
MHz located 120 West Water Street,
Hillsboro, lllinois, [One-way)

20192-CD-P-81  C-W Tele-Communications,
Inc.. (WXR929) C.P. for additional facilities
10 operate on 454.175 MHz located at 955
Progress Road, Chambersburg, PA.

20586-CD-P-81 Empire Paging Corporation,
[KAA209) C.P. for additional facilities to
operate on 152.24 MHz located Comer of
Westview and Beechwood Drives,
Danbury, CT. [one-way)

20189-CD-P-81  Industrial Communications
of Pecos, Inc., (KKJ454) C.P. to change
antenna system and for additional facilities
to operate on 2179.0 MHz (control) located
2203 Wes! 3rd Street, Pecos, TX.

20593-CD-P-81 Total Availability Services,
Inc.; (K1Y508) C.P. to change antenna
system and replace transmitter 1o operate
on 7294 MHz located at Pan American
Bank Building. 250 North Orange Avenue,
Orlando, FL.

20593-CD-P-81 Radio Communications,
Inc.. [New) C.P. for a new facility to
operate on 152.24 MHz located at Hump
Road, Hagerstown, MD. (one-way)

20595-CD-P-81  William G. Bowles, Jr. d/b/
a Mid-Missouri Mobilfone, (WS1723) C.P.
for additional facilities to operate on
158,700 MHz located 2 miles N. of Hwy. 80
& 25 Jot. and 4 mile W on gravel road,
Dester, MO,

20596-CD-P-3-81 Tri-Com Services, Inc.,
[New) C.P. for & new facility to operate on
454.175 MHz [Base) at Sunlight Peak, 8 mi
West of Carbondale, CO. {and for
additional facilities to operate on 454,300
MHz, (Repeater) and 459.300 MHz (Control)
at Carbondale, CO.

20597-CD-P-2-81 Airsignal International,
Inc., (New) C.P. for a new facility to
operate on 454.075 and 454.225 MHz
located at 2625 S. Atlantic Avenue,
Daytona Beach Shores, FL.

20303-CD-P-81 Able Communications, Inc.,
{New) C.P. for & new facility to operate on
152.06 MHz located 0.3 mile east of
Timmonsville City Center, Timmonsville,
S.C.

20598-CD-P-2-81 Tri-Com Services, Inc,,
(New) C.P. for a new facility to operate on
454.225 MHz (Base) Located at Red
Mountain, 2.7 miles North of Aspen, CO.,
and 459,025 MHz {Control) at 295 Neal
Streel, #52, Aspen, CO.

Informative

It appears that the following applications
may be mutually exclusive and subject to

the Commission's Rules regarding ExPart
Presentations by reasons of potential
electrigal interference.

Texos 152.24 MHz

Mobile Phone of Texas. Inc. [New) 22126-
CD-P-80.

Danny Ray Boyer d/b/a Central Mobilfone
{New) 22597-CD-P-80

Corrections:

20412-CD-P-01-81. Correct to add facilities
454.350 MHz. All other particulars to
remain as reported on PN =46 dated 12-17-
80,

[FR Dpa. 01-272 Filed 1-5-81: B:45 am|

BILLING CODE 6712-01-M

[PR Doc. Nos. 80-762 and 80-763)

Harold C. Graham; Applications for
Renewal of Amateur Radio Station
License WD8SEM and for General
Class Operators Licenses and for
Citizens Band Radio Station License,
Designation Order

Adopted: December 15, 1980,
Released: December 31, 1980.

1. The Chief, Private Radio Bureau,
has under consideration the applications
of Harold C. Graham, 666 Virginia
Avenue, Franklin, Ohio 45005, for
renewal of license of station WD8SEM
in the Amateur Radio Service and for a
General Class Amateur Radio
Operator’s License. Also under
consideration is Graham's application
for a Citizens Band license.'

2. Information before the Commission
indicates that on August 10, 1979,
Graham made radio transmissions on
the frequencies 27.485 MHz and 27.505
MHz. those frequencies were both
assigned for use by the Industrial Radio
Services. Graham did not possess a
license authorizing the use of those
frequencies.” Thus, the operation was
apparently in violation of Section 301 of
the Communications Act of 1934, as
amended. Moreover, if the apparent
operation of August 10, 1979, was under
the color of authority of Graham's
Amateur station license WDBSEM, the
operation was in violation of the
following Amateur Radio Service Rules:
97.7(e) (limitations of Novice Class
license); 79.61(a) (authorized
frequencies); 97.89(a)(3) (communication
with unauthorized station); 97.121
(transmission of unassigned call sign);
and 97.123 (transmission of unidentified

' Graham's application for Novice Class renewal
is superseded by his General Class applications and
is hereby di d. However, | h as Graham
filed for renewal of his Novice Class license before
its expiration, he has continuing operating authority.

*On the date in question, Craham was the
licensee of Amateur radio station WDSSEM.
Graham also held an Amateur Novice Class
Operator's license.

radio signals).? The conduct described
above calls into question Graham's
qualifications to have his Amateur
slation license renewed., 1o receive 2
higher class Amateur Radio Service
Operator’s license, or to be granted «
Citizens Band radio station license.

3. Section 309(e) of the
Communications Act of 1934, as
amended, provides that the Commission
shall designate for hearing applications
when it cannot find that the public
interest would be served by a grant of
the application. Accordingly, IT IS
ORDERED, pursuant to Section 308(¢) of
the Communications Act and Sections
1.973(b) and 0.331 of the Commission's
Rules, that Graham's application for
renewal of the Amateur station license,
his application for upgrade to Amateur
General Class, and his application for a
Citizens Band radio station license ARE
DESIGNATED FOR HEARING on the
issues specified below.

4. IT IS FURTHER ORDERED, That if
Graham wants a hearing on the
application matters, he must file a
written request for a hearing within 20
days.*If a hearing is requested, the time
place, and Presiding Judge will be
specified by a subsequent Order.

5. IT IS FURTHER ORDERED, Tha!
the matters at issue in this proceeding
will be resolved upon the following
issues:

(a) To determine whether there were
transmissions on August 10, 1979, in
violation of Section 301 of the
Communications Act of 1934, as
amended or Sections 97.7(e), 97.61(a).
97.89(a)(83), 97.121, and/or 97.123 of the
Commission's Amateur Rules.

(b) To determine whether grant of the
application for Amateur station license
renewal, Amateur Operator's license
upgrade, and/or Citizens Band radio
station license would serve the public
interest, convenience and necessity

6. IT IS FURTHER ORDERED, Tha!
pursuant to Section 1.227 of the Rules
the application proceedings on the
Amateur and Citizens Band application
are consolidated for hearing.

7. IT IS FURTHER ORDERED, That a
copy of this Order shall be sent by
Certified Mail—Return Receipt
Requested and by Regular Mail to the
licensee, Harold C. Graham, at his
address of record as shown in the
caption.

1The August 10,1979 operation wis the subjec! o
an Official Notice of Violation for the Amateus
Radio Service mailed to Graham on December 31
1979,

“The attached form should be used to request of
waive hearing. It should be mailed to the FTC.
Washington, D.C. 20554,
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Chicf, Privale Radio Bureau.
Raymond A, Kowalski,

Chief. Compliance Division.
(SR Do, 012274 Fided 1-5-81: 8:45 wm|
PLUNG CODE 8712-01-M

Radio Technical Commission for
Marine Services; Meetings

In accordance with Public Law 92-463,

“Federal Advisory Committee Act,” the
schedule of future Radio Technical
Commission for Marine Services
(RTCM) meetings is as follows:

Special Committee No. 75; "MPS—
Automatic Coordinate Conversion
Systems"; Notice of 8th Meeting;

Wednesday, January 21, 1981—9:00 a.m.;

Conference Room 7426, Nassif (DOT)
Building, 400 Seventh Street, S.W., at D
Streel, Washington, D.C.
Agenda

1. Call to Order; Chairman's Report.

2 Administrative Malters.

3. Discussion of draft of Minimum
Performance Specifications,

Mortimer Rogoff, Chairman, SC-75,
4201 Cathedral Avenue, N.W,,
Apartment 91W, Washington, DC 20018,
Phone: (202) 362-5462.

The RTCM has acted as a coordinator
for maritime telecommunications since
its establishment in 1947, All RTCM
meetings are open to the public. Written
statements are preferred, but by
previous arrangement, oral
presentations will be permitted within
lime and space limitations.

Those desiring additional information
concerning the above meeting(s) may
contact either the designated chairman
or the RTCM Secretariat (phone: (202)
632-6490).

Federul Communications Commission.
William J. Tricarico,

Secretary,

[P Doc. 81-273 Filed 1-5-03; 8645 am)

BLLING COOE 712-01-M

FEDERAL MARITIME COMMISSION

lindependent Ocean Freight Forwarder
License No. 2076)

Expert Forwarding, Inc.; Order of
Revocation

Un November 24, 1980, Expert
Forwarding, Inc., 17 Court Place,
Naperville, IL 60540, requested the
Commission to revoke its Independent
ch:..'m Freight Forwarder License No.

Therefore, by virtue of authority
vested in me by the Federal Maritime

Ommission as set forth in Manual of
Orders, Commission Order No. 201.1

(Revised), section 5.01(c), dated August
8, 1977;

It is ordered, that Independent Ocean
Freight Forwarder License No. 2076
issued to Expert Forwarding, Inc., be
revoked effective November 24, 1980,
without prejudice to reapplication for a
license in the future.

It is further ordered that Independent
Ocean Freight Forwarder License No.
2076 issued to Expert Forwarding, Inc.
be returned to the Commission for
cancellation.

It is further ordered, that a copy of
this Order be published in the Federal
Register and served upon Expert
Forwarding, Inc.

Daniel J. Connors,

Director, Bureau of Certification and
Licensing.

|FR Doc. 81-004 Filed 3-5-51; 245 am |

BILLING CODE 6730-01-M

[Docket No. 80-85]

Waipuna Trading Company, Inc. v.
Matson Navigation Company, Inc;
Filing of Complaint and Assignment

Notice is given thal a complaint filed
by Waipuna Trading Company, Inc. v.
Matson Navigation Company, Inc. was
served December 19, 1980, The
complaint alleges that respondent has
subjected it to payment of unreasonable
and excessive freight charges in
violation of section 18{a) of the Shipping
Act, 1916 by virtue of assessing charges
found by the Commission to be
unreasonable in Docket 76-43, Matson
Navigation Company—Proposed Rate
Increase in the United States Pacific/
Hawaii Trade.

This proceeding has been assigned to
Administrative Law Judge Seymour
Glanzer, Hearing in this matter, if any is
held, shall commence within the time
limitations prescribed in 46 CFR 502.61.
The hearing shall include oral testimony
and cross-examination in the discretion
of the presiding officer only upon proper
showing that there are genuine issues of
material fact that cannot be resolved on
the basis of sworn statements,
affidavits, depositions, or other
documents or that the nature of the
matler in issue is such that an oral
hearing and cross-examination are
necessary for the development of an
adequate record.

Francis C. Humey,
Secretary.

|FR Doc. §1-303 Filed 1-5-81; 545 am|
BILLING CODE 6730-01-M

[Docket No. 80-86]

Newark Truck International v.
Prudential Lines, Inc.; Filing of

Complaint and Assignment

Notice is given that a complaint filed
by Newark Truck International agains!
Prudential Lines Inc. was served
December 19, 1980. Complainant alleges
that it has been subjected to payment of
rates for transportation in violation of
section 18(b}(3) of the Shipping Act,
19186,

This proceeding has been assigned to
Administrative Law Judge John E.
Cograve. Hearing in this matter, if any is
held, shall commence within the time
limitations prescribed in 46 CFR 502.61,
The hearing shall include oral testimony
and cross-examination in the discretion
of the presiding officer only upon a
proper showing that there are genuine
issues of material fact that cannot be
resolved on the basis of sworn
statements, affidavits, depositions, or
other documents or that the nature of
the matter in issue is such that an oral
hearing and cross-examination are
necessary for the development of an
adequate record.

Francis C. Hurney,
Secretary.

[FR Doc. #1-302 Filnd 1-3-81; 845 am)
BILLING CODE 6730-01-M

[Agreement No. T-3929]

Lease Agreement Between Board of
Commissioners of the Port of New
Orieans and Coordinated Caribbean
Transport, Inc.; Availability of Finding
of No Significant Impact

Upon completion of an environmental
assessment, the Federal Maritime
Commission's Office of Energy and
Environmental Impact has determined
that the Commission’s decision on this
agreement will not constitute a major
Federal action significantly affecting the
quality of the human environment
within the meaning of the National
Environmental Policy Act of 1969, 42
U.S.C. § 4321 et seq., and that
preparation of an environmental impact
statement is not required. For a
description of this agreement, please
refer to 45 FR 74995 (November 13, 1980).

This Finding of No Significant Impact
(FONSI) will become final within 20
days unless a petition for review is filed
pursuant to 46 CFR 457.6(b).

The FONSI and related environmental
assessment are available for inspection
on request from the Office of the
Secretary, Room 11101, Federal
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Maritime Commission, Washington, D.C.
20573, telephone (202) 523-5725.

Francis C. Hurney,

Secretary.

|FR Doc. 81-304 Filed 1-5-8%; 845 am)

BILLING CODE 4730-01-M

FEDERAL RESERVE SYSTEM
|Docket No. R-0324]

Adoption of Fee Schedules and Pricing
Principles for Federal Reserve Bank
Services

AGENCY: Board of Governors of the
Federal Reserve System,

ACTION: Adoption of Fee Schedules and
Pricing Principles.

SUMMARY: The Monetary Control Act of
1980 (Title I of Public Law 96-221)
requires that fees be set for Federal
Reserve Bank services. The Board has
adopted a set of pricing principles for
Federal Reserve Bank services and has
established implementation dates on
which fees for each of the services will
become effective. A schedule of fees has
been adopted for wire transfer of funds,
net settlement, and automated clearing
house services. Fee schedules for the
remaining services will be announced in
advance of their implementation dates.
EFFECTIVE DATE: December 31, 1980. On
that date, all depository institutions will
be eligible to deposit local checks in
Federal Reserve Regional Check
Processing Centers ("RCPC's"). On
January 29, 1981, the fee schedule for the
initial Federal Reserve Bank services to
be priced—wire transfer of funds and
net settlement—will become effective.
FOR FURTHER INFORMATION CONTACT:
Lorin S. Meeder, Assistant Director for
Federal Reserve Bank Operations (202/
452-2738); Barl G, Hamilton, Senior
Operations Analyst (202/452-3878);
David B. Humphrey, Section Chief (202/
452-2556); Myron L. Kwast, Economist
(202/452-2686); Paul P. Burik, Economist
(202/452-2556); Gilbert T. Schwartz,
Assistant General Counsel (202/452-
3625), Lee S. Adams, Senior Attorney
(202/452-3623); Daniel L. Rhoads,
Attorney (202/452-3711).

SUPPLEMENTARY INFORMATION:
I. Introduction

The Monetary Control Act of 1980
(“Act”) (Title I of Public Law 96-221)
requires that fees be set for Federal
Reserve Bank services according to a set
of pricing principles established by the
Board. The Act provides that the Board
shall begin putting into effect a schedule
of fees not later than September 1, 1981.
Services covered by the fee schedules

are to be made available to all
depository institutions. The Board, in
accordance with the requirements of the
Act, published proposed pricing
principles and a schedule of fees for
commen! on August 28, 1980 (45 FR
58689). The period for public comment
expired on October 31, 1980. After
considering the more than 230 comments
received from the public (primarily from
depository institutions and financial
institution trade groups), the Board has
adopted revised pricing principles, set a
series of implementation dates on which
fee schedules for each of the services
will become effective, and approved fee
schedules for several of these services,
In preparing the pricing principles and
fee schedules, the Board has taken into
account the objectives of fostering
competition, improving the efficiency of
the payments mechanism, and lowering
costs of these services to society at
large. At the same time, the Board is
cognizant of, and concerned with, the
continuing Federal Reserve
responsibility and necessity for
maintaining the integrity and reliability
of the payments mechanism and
providing an adequate level of service
nationwide.

11. Background

The Ac! specifies that fees are to be
set for the following Federal Reserve
Bank services in accordance with the
pricing principles adopted by the Board:

(1) currency and coin transportation
and coin wrapping:

(2) check clearing and collection:

(3) wire transfer of funds;

(4) automated clearing house (ACH};

(5) net settlement;

(8) securities services;

(7) noncash collection;

(8) Federal Reserve float; and

(9) any new services the Federal
Reserve System offers.

The legislative history of the Act
indicates that Congress had two
objectives in establishing a requirement
that the Federal Reserve price the
services it provides. First, Congress
sought lo encourage competition in
order to assure provision of these
services at the lowest cost to society.
While intending to stimulate
competition, Congress did not wish to
precipitate the reemergence of
undesirable banking practices—such as
non-par banking or circuitous routing of
checks—which the Federal Reserve
System was designated to eliminate.
Also, Congress was concerned with
ensuring an adequate level of services
nationwide. Consequently, il charged
the Board with adopting pricing
principles that “give due regard to
competitive factors and the provision of

an adequate level of such services
nationwide". This objective is clearly
established in the pricing principles
established by the Act.

Secand, Congress was concerned with
the amount of revenue lost to the
Treasury due to the reduction in th
level of aggregate required reserve:
resulting from the implementation of the
reserve requirement provisions of the
Act. Pricing for Federal Reserve Bank
services will generate revenue that will
partially offset the revenue loss
associated with reduced required
reserves,

I11. Pricing Principles

In its Augus!t proposal, the Board
proposed eight principles as a
framework for establishing fees for
Federal Reserve Bank Services.
Principles one through four were
required by the Act while proposed
principles five through eight were added
by the Board to amplify its policies with
respect to the establishment of fees for,
and the provision of, System services
These four additional principles '
evoked substantial comment. Many
commentators expressed concern tha!
those principles suggested that the
Federal Reserve System might engage in
unfair competition. The Board believes
the concerns expressed by
commentators represent a
misunderstanding of Federal Reserve
intentions, and has accordingly modified
the additional nonstatutory principles to
address those concerns. As a resull,
proposed Principles 5, 7, and 8 have
been restated, and proposed Principle 6
has been eliminated.

Public comments expressed concern
with Principle 5 because it suggested
that the Federal Reserve might subsidize
some services for long periods and/or
systematically cross-subsidize one
service from the revenue of another, 10
the possible detriment of private
competitors offering the same service. In
proposing that principle the Board
intended simply to recognize that pricing
of Federal Reserve services could resull
in significant volume losses for some

' The four nonstatutory principles proposed by the
Board in August were:

Principle:

5. The fee schedule shall, over the long run, bo s!
to recaver total costs for ail priced services

6. Fees shall be structured 20 as to avoid

desirable disrup in service and to facilitate
an orderly transition to & pricing environmen!

7. The fee schedulo. as well as service levels
shall be administered flexibly in response to
changing marke! conditions and wser demunds

8. Pee and service level incentives may be
established to improve the efficiency and capacity
of the present payments system and to induce
desiruble longer run changes in the payments
mechanism.
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services, In the short run, this would
imply large changes in unit costs since
many services have a high proportion of
fixed costs. If prices were immediately
adjusted upward, further volume losses
would result simply because insufficient
time had elapsed for Reserve Banks to
huve adjusted their fixed costs. Thus,
the Board believed it desirable for
Reserve Banks to have the flexibility to
maintain prices long enough to adjust
fixed costs.? The Board has restated
Principle 5 to clarify these intentions.
The principle also specifies that the
Board will announce any decision to set
fees for a service below cost if such fees
are eslablished in the interest of
providing an adequate level of services
nationwide. In light of the restatement of
Principle 5, the Board deleted proposed
Principle 8 because it was no longer
necessary.

With respect to proposed Principle 7,
some commentators expressed concern
that the word “flexibly”, as used in the
principle, implied that the Federal
Reserve might price in a predatory
fashion in order to maintain or increase
its market share. In fact, this principle
was proposed by the Board only to
indicate that the Reserve Banks should
be sensitive to the changing needs for
services in particular markets,
Consequently, the Board has revised
this principle, now renumbered as
Principle 6. This principle also states
thal advance notice will be provided
where a Reserve Bank makes fee
changes or significant service level
changes in accordance with it

Comments on proposed Principle 8
focused on concerns that the Federal
Reserve might use what was termed
Incentive pricing” either to undermine
ihe competitive position of private
seclor providers of services or to create
additional barriers to entry. In addition,
commentators suggested that it was
nappropriate for the Federal Reserve
unilaterally to determine what long-run
changes in the payments system are in
the public interest.

The Board proposed Principle 8 for
‘wo reasons. First, the Board wished to
recognize the desirability of inducing
more efficient utilization of Federal

eserve services, For example, pricing
10 induce off-peak use of Federal
Reserve payment services may be one
Way lo accomplish this goal. Second,
s principle was proposed to indicate
thal certain services, such as ACH,
m|§m be supported for a period of time
10 foster development of efficient new
technologies that would benefit the

: ' course, us specifind by the Act, the Board will
;'.‘,:uur that Reserve Banks reduce their budgets to
et long-run reductions in service volumes.

public in the long run. Public comment
will be sought when a fee below cost is
proposed in order to induce desirable
longer-run changes in the payments
system, as already has been done with
the proposed ACH fee schedules.
Accordingly, the Board has revised this
principle, now renumbered as Principle
7, in order to clarify its intention.

Thus, the Board has adopted the
following pricing principles, which
incorporate both the specific statutory
requirements of the Monetary Control
Act and provisions intended to fulfill its
legislative intent:

1. All Federal Reserve Bank services
covered by the fee schedule shall be
priced explicitly,

2. All Federa{Rcserve Bank services
covered by the fee schedule shall be
available to nonmember depository
institutions and such services shall be
priced at the same fee schedule
applicable to member banks, except that
nonmembers shall be subject to any
other terms, including a requirement of
balances sufficient for clearing
purposes, that the Board may determine
are applicable to member banks.

3. Over the long run, fees shall be
established on the basis of all direct and
indirect costs actually incurred in
providing the Federal Reserve services
priced, including interest on items
credited prior to actual collection,
overhead, and an allocation of imputed
costs which takes into account the taxes
that would have been paid and the
return on capital that would have been
provided had the services been
furnished by a private business firm,
excep! that the pricing principles shall
give due regard to competitive factors
and the provision of an adequate level
of such services nationwide,

4. Interest on items credited prior to
collection shall be charged at the current
rate applicable in the market for Federal
funds.

5. The Board intends that fees be set
so thal revenues for major service
categories match costs (inclusive of a
private sector mark-up). During the
initial start-up period, however, new
operational requirements and variations
in volume may temporarily change unit
costs for some service categories. It is
the System's intention to match
revenues and cosls as soon as possible
and the Board will monitor the System's
progress in meeting this goal by
reviewing regular reports submitted by
the Reserve Banks. If, in the interest of
providing an adequate level of services
nationwide, the Board determines to
authorize a fee schedule for a service
below cost, it will announce its decision.

6. Service arrangements and related
fee schedules shall be responsive to the

changing needs for services in particular
markets. Advance not